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ART. I. — FRENCH CRIMINAL JURISPRUDENCE. ~ 
FRENCH CHARACTER. 

We have on various occasions testified our respect, and, 
indeed, esteem, for our neighbours the French, in the most 
effectual and useful form, namely, — by tendering them such 
counsels as our English experience enables us very confi- 
dently to offer, and as their own wisest statesmen and most 
learned lawyers agree in approving, for the removal of certain 
most glaring and grievous defects in their Judicial System. 

Our attachment to that great nation is permanent, and 
hardly admits of increase ; but to make such sentiments of 
any value, — to render them such as would be worth the accept- 
ance of the French people, — they must not be the blind 
flattery which absolute monarchy delights to feed on, and 
which alojie the most absolute of all sovereigns, the multi- 
tude, will ever tolerate. Pessimum inimicorum genus lauda- 
tores, said a sagacious observer of regal and of popular nature. 
Nor do the parasites always contrive their dainties so as even 
to suit the appetite of their divinities. A slip in the phrase 
may prove fatal to their purpose, as an error in date, like 
that of the condoling addresses from Troy, a year after 
Tiberius had lost his son : And I also (said the able and sar- 
castic tyrant) " condole with you on the loss of your illustrious 
countryman. Hector." As the sentiments towards France 
which we avow we entertain, have their deep foundation in the 

Vol. Xn.— Mat, 1850. B 



2 French Criminal Jurisprudence. 

merits of that great people, no one can doubt that we believe 
them to be a nation most highly gifted. Their brilliant 
genius, their vast capacity for the sciences, their extraordinary 
powers of labour, exceed those qualities in our own and every 
other nation.^ Their excellence — their unrivalled excellence, 
in the lighter qualities which form the charm of society ; 
their indomitable energy, if less steady, yet more vehement 
than our own, in directing all their faculties towards the 
object in view, with their strong feelings and high sense of 
honour, — these are points which, if not peculiar, it would be 
equally vain to deny and superfluous to extol. But there is a 
cardinal defect in steadiness and calm reflection, which detracts 
from the praise of their mighty powers, as it so often impedes 
their successful application. There is an itch after renown, 
national and individual, which no gratificatipn can assuage, and 
which must be allayed at all costs and at all hazards. There is 
a tendency to overrate the brilliant, and undervalue tho useful, 
which is the parent of many excesses, and the enemy of solid 
improvement. In a word, while we are compelled to say that 
the French are greatly to be admired and not so greatly to be 
respected, we must also record the mere fact, for it is no 
speculative opinion, that France is a country in which it is 
far easier to make a Revolution than to effect a Reform. This 
unhappily is proved by the last two years — the last fatal 
two years' experience, still to be a characteristic of the French 
people. But we willingly admit, at least we are anxious to 
believe, that they are greatly improved within the last half 
century. No man can suppose it possible that the same people 
would now do, or suffer to be done, the things which have, since 
1793 and 1794, left a stain on their name never to be washed 
out. It is certain that in England, the monsters who in 
France filled the world with horror at their names would 
never have been allowed to commit the most trifling part of the 
same atrocities. What town in this country (we speak of Eng- 

1 Let not our countrymen be angry at this avowal of opinion ; it is only a 
fact. Between Newton, first of all, whom can we name against Clement 
D'Alembert, Laplace, Monge, Legendre? No one has even a place in the 
race, except Ivary, and he ranks very far below all we have named; in truth, 
not above Condorcet, Fontaines, and Poisson. 
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land and Scotland) would have tamely submitted to see a mis- 
creant like Freron, at Marseilles^ butcher 800 persons of all ages 
in a public square, by the fire of grape-shot ? ' What j)art of 
our people would tamely have stood by while Carrier, scarcely 
more execrable, choked the navigation of the Loire with the 
bodies of his murdered victims ? How long would the people 
of London have borne the appalling sight of the wholesale 
condemnations by the mock tribunal, and the massacre, under 
the name of Law, of sixty victims in a day, many of them of so 
low a station that their political crimes were out of the ques- 
tion? What chance was there of London calmly letting the pri- 
soners in the gaols be massacred by thousands, or bearing the 
hideous spectacle of benches placed for female spectators in the 
prison^yard8,as daily women were seen to carry their work with 
them into the area of the guillotine, and there sit knitting and 
sewing while executions were going on ? ^ All this, though it 
is a stain upon the character of France, which never can be 
effaced, is manifestly that which never could again be perpe- 
trated or be suffered by the same people, whose baseness in 
tamely bearing it fifty or sixty years ago must for ever be the 
subject of unmixed reprobation. In England it never could 
have happened once ; in France it never can happen again. 

We must, nevertheless, admit that recent experience shows 
how easily a bandful of persons, wholly insignificant, except 
by their boldness and determination, can subdue a whole 
people. That people would not submit to scenes of carnage 
like those of the former period ; but they have clearly shown 
themselves incapable of resisting a contemptible faction backed 
by the mob in the streets, and employing the scum of the 
galleys as their tools. A monarchy has been overthrown 
which had few enemies ; a republic — at least the name of one 
— has been set up which has fewer friends ; a knot of news- 
paper editors has been suffered to undermine the national 

* Thia Wretch was son of the Frcron whom Voltaire's retorts upon his attacks 
have made femous. By the way, Voltaire wrote in 1775 (see vol. xviii. of bis 
works), a review of the infamous Marat's work ** De V Homme;* published at the 
Hague. 

• They went by the familiar name of « Trieoiteusea de la Guillotine^'' and they 
were not oommon women. 
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prosperity that their chiefs may play at statesmen, and their 
agents at public functionaries ; a state of things of which no 
one approves, and which every one admits cannot last, has 
been established, and is submitted to for fear of worse ; and 
while all men are bent upon discussing matters in which none 
have the least interest, a deaf ear is turned to every effort 
which is made to improve the most important institutions of 
the country. That even their most eminent men are unable 
to resist the loud roar of the popular voice, which any half 
dozen journals can raise, at least can pretend to echo, is one 
of the worst symptoms of the condition in which France now 
lies almost prostrate ; and it is unhappily proved by such a 
man as M. Dupin taking a decided part against having Two 
Chambers, and then printing a laudatory comment upon a 
constitution by very far the most absurd, the most crude, 
the most impossible either to work, or to mend, or to endure 
of any that rash, presumptuous, unreflecting lawgivers ever 
palmed upon multitudes only a little less reflecting than them- 
selves. For the talents of this eminent person we entertain 
all respect. Never did he show his peculiar faculties with more 
exemplary firmness, and with greater success, than of late in 
presiding over the ridiculous, ungovernable National Assem- 
bly. But any folly equal to his lamentable vote for a single 
Chamber, and the yet more elaborate folly of his eulogy 
upon the vilest of vile and impossible constitutions, never 
did we witness ! Such, then,- is the French nation. 

A nation like this is sure to neglect ordinary matters of 
mere convenience, accommodation, comfort, usefulness. They 
look over these low concerns; they take their aim at far 
loftier objects ; they are filled with exalted ideas of their own 
capacities ; and their pretensions have no bounds. It was a 
droll remark of Paul Courier, that at least he had one quality, 
one peculiarity which distinguished him from others; he 
was the only man in all France who did not believe himself 
to be the only man fit to be king of the country. That 
such persons should occupy their minds with common mat- 
ters is little to be expected. Accordingly see what topics 
alone excite their feelings and engage their exertions. See 
how the most important things of real utility are all passed 
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by in search of sublime fancies ; how many sittings of the 
National Assembly have been wasted on a succession of 
absolute trifles. Not, indeed, that the country at large cares 
a rush for what is going on in that noisy, empty, useless 
body ; but the carelessness arises simply from the contempt 
all Frenchmen feel for all others than themselves.* How 
insignificant soever the subject-matter of the boundless 
noise may have been (endless debate we can scarcely term 
it), that would form no ground of its neglect by the country. 
See how every thing is utterly uncared for on which depend 
the health and minor comforts of the community ! There is 
no sewage in French towns. English physicians make it a 
rule never to sleep with their families in a town, if they can 
find a wretched cabaret in a village. — With the finest roads 
in Europe, admirable post horses, and the best postilions, 
m no country is travelling so bad and so slow : for why ? 
you are detained a fourth or a fifth of your time at the sta- 
tions changing horses, and afterwards arranging the rotten 
pieces of rope called, and falsely called, harness, which is 
always threatening the destruction of the traveller. But no 
one will give himself the trouble to make the government 
order the harness to be repwred, — the government, which, 
having taken upon itself the whole travelling of the country, 
and so monopolises it, is bound to see that it is reasonably well 
conducted. But these are trifling defects compared to the 
one we are about to consider, and the maintenance of which, 
owing to the self-same causes, is among the worst evils which 
taint the mass of the public system of France — we refer to 
the perfectly bad Administration of Criminal Justice. 

Than a good Code of Procedure there can be nothing more 
important to the welfare of any country. With a good pro- 
cedure a very indifferent code of law will produce compara- 
tively little practical evil; while with a bad procedure a 

I Sir S. Romilly, all fond of the French as he was, who derived his origin frem 
France, has recorded in his diary that the owner of the house where he lodged in 
1790, being a national guard, was astonished, and even somewhat indignant, 
that his lodger had not observed him at the review of 40,000 or 50,000 National 
Guards — " Comment, vous ne m'avez pas vu ? Tout Paris m'a vu sous les 
armesi** 
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good code will prodace but little good* If this is true gene^ 
rally, it is emphatically true with respect to criminal juris- 
prudence. Now the portion of the French code of criminal 
law which defines offences and allots punishment, is on the 
whole tolerably well framed, if it were executed as it is con- 
ceived and drawn ; that which regulates the practical appli- 
cation of the penalties b open to fatal objections ; that which 
regulates criminal trials is absolutely defective. We mean 
not to undertake in this paper the task of pointing out all its 
defects ; but one or two of the most glaring ones we must 
expose to the reprobation of our readers. 

1. We believe that most readers of the newspapers, when 
they see a great crime pronounced by the jury to have been 
committed with ^^ circonstances attenuantesj^ conceive that this 
is a recommendation to mercy ; or, regard being had to the 
gravity of the offence, an absurd attempt of the jury to let off a 
criminal indirectly whom they dare not directly acquit. It never 
is the former, it too often is the latter. For wholly unlike our 
recommendation to mercy, it is a judgment of the jury binding 
upon the Court, and deprives it of the power to inflict as high 
a penalty as they could have given had a general verdict of 
guilty been returned. In truth, strange as it may seem to 
lawyers and to lawgivers, the French code labours under the 
grievous defect of never, in any one instance, fixing the 
punishment which any crime shall receive, but in every case 
leaving it to the jury to say which of several wholly unequal 
and dissimilar punishments shall be inflicted, — to the jury, 
whose province it is only to say whether or not. the accused 
has committed the offence charged on him, and who, by this 
eminently absurd provision of the law, are called upon, at 
least are authorised, to say whether he has not committed an 
offence not charged upon him. If the jury chooses to say 
that there were extenuating circumstances, then the Code 
declares that an inferior, or rather one or two of several infe- 
rior punishments only shall be inflicted. Thus if Ledru Bollin 
had been tried (as he apparently might have been under the 
93d article of the Code Criminel) for taking the command of 
troops without authority in his invasion of Belgium (March, 
1848), he would have been found guilty of a capital offence. 
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nor indeed could any be more heinous in itself and more peril- 
ous in its consequences. But the jury might, probably would^ 
have fancied that his being one of the despicable Provisional 
Qovemment was an extenuating circumstance ; though his 
acting without the knowledge of his colleagues was, in truth, a 
great aggravation of his crime. Then, instead of death, he could 
Only have been condenmed to the galleys, and that either for 
life or for any term of years the Court chose. If, again, he had 
been tried under the 84th and 85th articles, for acts exposing 
the country to war, he was liable to banishment ; but if the 
jury chose to add *^mth extenuation," the Court could only order 
any imprisonment not less than a year. So if Causididre, the 
despicable and most abandoned head of the police, who in June, 
1848, allowed, even encouraged the populace to plant guns on 
the barricades and to overturn the government to which he be- 
longed, had been tried for this most foul act of aggravated trea- 
son, the jury had an option either of punishing him capitally, or 
by the galleys, or even by mere detention, by saying *' circon-- 
stances attenuantes^ there being not one tittle of instruction 
given to them by the law^ of what constitutes extenuation. 
One provision of Article 463., regarding extenuating cir- 
cumstances, expressly declares, that whenever these are found, 
whatever be the offence, the maximum punishment given by 
that class of the Code shall cease, and the minimum alone shall 
be pronounced, or even a punishment of a still lower class ; 
giving thus the whole range of punishment in such a case to 
the most unguarded and uncontrolled discretion of the jury. 
It is imagined that some control over the jury is provided by 
requiring eight to join in the verdict, and that each circum- 
stance must be specially inquired of by the foreman of his 
fellows ; possibly, too, the power of the Court to order a new 
trial if they unanimously think the jury went wrong, may be 
deemed a kind of check. But in practice no such thing is 
found to operate, and accordingly nothing can be conceived 
more wild than the course taken by French juries under this 
most absurd provision of the Criminal Law. 

In truth, can anything be conceived more contrary to all 
sound principles, than a code which pretends to define crime 
and fix punishment, and yet leaves it to the jury in each case, 
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not even to the judge, to make the definition ? The lawgiver 
feels that he cannot satisfactorily execute his own intention. 
The Judge is the representative of his supreme authority ; 
yet not to him does he delegate it, but to twelve ignorant 
men, whom he requires to accomplish a task that he has found 
to be above his own hand. And observe, too, that there 
thus ceases to be any code, nay, any law at all, or anything 
like a law ; for in each case a law is made by the ignorant 
and inexperienced jury ; made, too, after the offence has been 
committed, which the law thus made is to punish. But why 
should we go beyond the very terms used by the author of 
this absurdity, these circonstances attenuantes — their eulogy 
pronounced on their own work, is the most complete con- 
demnation of it. Here are their words, which we defy even M. 
Dupin's panegyric on the constitution in absurdity to exceed ; 
for it is a satire, and a bitter one, upon their own handiwork : 
— ^* This system remedies all inequalities of repression ; all 
sudden {brusques) alternations of excessive rigour and exces- 
sive indulgence; it introduces a graduation and a measure ; and 
thereby accommodates itself (seplie) marvellously, not only to 
the diversity of circumstances, but also to the variety of places 
and of manners and customs." (Rapport, 23d Dec. 1831.) 
Adieu then to the proud boast of revolutionary France, that 
at least the thousand ills that unhappy country was heir to 
from the change, had purchased the inestimable blessing of 
one uniform law extending over the whole realm, instead 
of the ancient abomination of a different law in each dis- 
trict, sometimes in different streets of the same town. But 
that was nothing to what this learned commissioner boasts of 
having " with a marvellous success" effected — for it is no less 
than the passing laws which are to vary habitually, and of set 
purpose of the lawgiver, in each place, according to its 
manners, its habits, its tastes, its feelings. We verily think 
this exceeds all the freaks of legislative folly and impotence 
ever yet witnessed ; for impotence is the true cause of it all. 
There was a difficulty to be overcome; the lawgiver did 
not give himself the trouble to grapple with it; he left it to 
the multitude of his subjects to settle ; and having done so, 
he triumphantly extols his "marvellous" wisdom in making 
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a law which has the peculiar quality of not being anything 
like a law ; a law which is not made at all ; a law which has 
the merit of not being a rule of conduct. A man orders a 
carriage for his journey ; the workman says he has no means 
of ma.king one ; but he sends him a staff and tells him how 
much better it is to walk^ for then he can go exactly the road 
he likes best. 

2. We now come to the very worst part of the French 
procedure, the process of what is termed Instruction^ or the 
preparing for trial, — the steps to put a party accused on his 
defence; and in this, full of gross errors as it is, we shall 
only at present signalise one, — the grievous insecurity in which 
the provisions place all men's liberties by the rules relating to 
arrest, commitment for triiJ, and baiL To this we entreat 
the reader's best attention ; and we begin with a case which 
has recently occurred, and on which the eyes of the public . 
in France have been fixed, of which they would think much, 
if it was possible for them to think at all of any real serious 
practical grievance, and in which the vices of the system are 
very strikingly displayed. 

A merchant of the greatest respectability in the south of 
France, the father of a numerous family, happened last 
spring to be travelling at some distance from his home in the 
coup^ of a diligence. He chanced to say as he entered it, 
that he had pistols with him, and feared not robbers on the 
way. This was the point on which alone a female, also 
travelling in the coup€, acted, and acted as follows : — A 
week after the journey was made, and the parties returned 
to their homes, she went to the police and charged her fellow 
passenger with a violent assault and attempt on her virtue 
(attentat aux mosurs). She said biting and scratching 
(morsures et ^gratignures) had been inflicted, and pistols threat- 
ened. The Juge d'Instruction, a magistrate of thirty years' 
experience, asked how it happened that these had left no 
marka She answered that the time elapsed had effaced 
them. The experienced magistrate^ was quite satisfied, and 
asked not the other most clear and most important question, 
— why she had suffered this week to elapse, after her return 
home, without a complaint. He immediately issued his 
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warrant; the unfortunate gentleman was dragged several 
days' journey from department to department in the custody 
of the gendarmerie ; he was brought before the Juge ; he 
offered proof that the woman, who swore she was only twenty 
years of age, was bom in 1819, and, therefore, was thirty; 
that she had amicably shaken hands with him in presence 
of several persons on parting with him; that she was a 
woman of infamous life, having been the inmate of several 
brothels ; and that she had, on former occasions, endeavoured 
by threats to extort money. The Juge d'Instruction, in 
whom the law vests the absolute discretion 5f admitting or 
rejecting such preliminary proofs, at once refused to hear one 
word in the party's defence, and his discretion there ended 
by law* A commitment for trial took place, and the gentle- 
man was cast into prison, where he remained for five months, 
— the punishment, had he been convicted, being clearly in such 
a case, the minimum allotted by the Code — three months only. 
Nothing but a regard for his character and the feelings of 
his family could have prevented him from requiring rather to 
be punished, as alone he could have been ; but there is no such 
power, we believe, givwi by this absurd code of procedure 
(^Code d Instruction Criminelle), After the lapse of the five 
months the assizes were holden. The trial came on ; the most 
satisfactory evidence was given that thje woman was of the 
most infamous character ; it was proved by many witnesses 
that she was so notorious a liar as to be believed mad by her 
&mily; that she had never opened her mouth to a human 
being before she went to the police, she admitted in her own 
cross-examination; that she lived with her sister, and had 
said nothing to her, she also admitted ; her having been the 
inmate of brothel after brothel, and been turned out of em- 
ployment as a thief from another house, was also proved; 
it was proved that she had kindly parted with the accused ; 
shaking hands with him after the journey was over^ was further 
proved ; finally, three witnesses, whom she called to confirm 
her statement (among them the guard and driver of the 
diligence) contradicted her in every particular. Of course 
the party charged was acquitted by acclamation. All the 
authorities of the assize town came to show their respect and 
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Iheir sympathy for the much injured gentleman; and M« 
Lacroix, the Juge d'lnstruction^ is said to have disappeared : 
it is certain that he kept out of the way. To this incom- 
petent or ill-tempered, and very benevolent person we 
do not ascribe any corrupt motive : no one accused him of 
any corrupt partiality towards the strumpet to whom he gave 
such singular credit ; but his obstinacy, his pride, his notion 
of his own infallibility, his disdain of the universal voice on 
the question of commitment for trial, and his refusing excul«- 
patory proofs, were the cause of his gross misconduct ; and 
worse we have never happened to witness or to hear de- 
scribed in any country. Observe the folly of this person. 
Even had he justifiably rejected the exculpatory proofs, was 
there not in the woman's own story quite enough to make 
him pause, aye, pause even before issuing his mandat ^arres^ 
tatiany which was to hurry a respectable person, moving in a 
superior rank probably to his own, away from his business, his 
family, his residence, in the custody of the police, and exposed 
to the view of three or £Dur departments as a felon. The 
woman looked anything rather than twenty years old. She 
admitted that for eight days she had held her peace, till all 
traces of the pretended marks of violence had, she said, dis- 
appeared ; she did not deny having parted on most civil 
terms with the accused. Then M. Lacroix, if he was en- 
dowed with the least common sense, and had the most ordi- 
nary skill in the judicial department, which for thirty years he 
had been presiding over, must have at once found that the 
trick was manifest. Indeed, we question if all the evidence 
for the defence at the trial was equal in force against the 
chaige to those facts which appeared before M. Lacroix in the 
first instance, which did not prevent him from issuing his 
warrant, and which did not incline him for a moment to 
allow opposite proof. There was but one ground possible on 
which he could reject it, namely, — that after the woman's 
own story it was wholly superfluous. Far from taking that 
obvious view, this feflrm^^ person, of much experience, deemed 
the case so clear against the accused, that he considered no 
counter-proofs could shake it ; and therefore he condemned 
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him, before trial, to nearly twice as great a punishment as 
would have ensued on. a conviction. 

But it cannot be urged for the French law, that the fault 
in this unheard-of case lay with the judge who administers, 
and nol with the code itself. This is whoUy untrue. For the 
judge might be wrong in his estimate of the evidence before 
him, or he might, by bare possibility, have been justified in 
believing it a case of strong suspicion and requiring judicial 
Investigation. But then the law gives him no power to 
liberate on bail. His hands were tied ; he must either let the 
accused go free and for ever, or cast him into prison. He 
had by the provisions of the law no middle course. The law 
divides offences into bailable and not bailable ; and absurdly 
makes the punishment the test ; those which are visited with 
afflictive or infamous punishment cannot admit of bail. The 
gross absurdity of making the liberation on bail depend on 
the punishment, is too plain to require proof. At first sight, 
and to a vulgar, not a learned eye, there seems some colour 
of reason for the position that thQse who would suffer most 
severely by the sentence if convicted, are the least likely to 
abide their trial, and, therefore, should be detained, while 
those accused of lesser offences should be suffered to go free 
on bail. But that is only one circumstance among many. The 
probability of an acquittal is a more important consideration, be- 
cause that goes to the main point, — the whole ground of taking 
bail, — namely, the risk of punishing by imprisonment an inno- 
cent person. The station of the party and his likelihood of run- 
ning away is another consideration of extreme importance. The 
certainty that if he does escape he submits to a punishment of 
a high order, -— banishment for life and the loss of all his pro- 
perty by outlawry, is another governing consideration. In the 
case just recited, for example, the party was imprisoned on a 
charge which would have only entailed a short detention, and 
imprisoned in order to prevent him from imposing on himself 
the far . greater punishment of banishment for life. The 
330th art. of the Code Criminel limits the possible punish- 
ment to one year, and it was supposed by the law refusing 
bail, that the respectable merchant would, to avoid that 
year's imprisonment (though in his case the minimum of three 
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months was alone to be expected) break up his commercial 
establishment^ leave his family and his residence, and re- 
move to a foreign country, there to abide for the rest of his 
life. These considerations plainly lead to one conclusion, — 
that the power of liberating on bail should extend to all cases, 
and be discretionary ; for smaller offences vested in the com- 
mitting magistrates, for greater ones in the higher courts. 

Nothing can be more preposterous than the distinctions which 
in France regulate this most important matter of bail. We 
shall take a case or two. Assaults, or rather batteries (as we 
should term them), are of two kinds by the French law, 
measured by the number of days which the blow incapaci- 
tates a person from working. If he is incapacitated for 
twenty days, the punishment is afflictive, or infamante, for 
it is reclusion. This is, therefore, not bailable. But, in the 
first place, how is the magistrate to foresee, on the charge 
being made, how many days' work the prosecutor {plaignani) 
may be deprived of? Secondly, the reclusion may be for 
only a month, or four months, or six months, on conviction, 
and yet there is an absolute necessity of sending the accused 
to prison till the next assizes, which may be seven or eight 
months distant. Thirdly, can any thing be more absurd, 
than that if a man has been nineteen days deprived of his 
work, the accused may go free, however outrageous the 
assault may have been, and however justly to be visited with 
a heavy imprisonment ; while a mere chance having made 
the blow deprive the sufferer of twenty days' work, no power 
exists of liberating the accused, who may very possibly show 
that he gave it in consequence of extreme provocation, which 
would reduce the penalty to a nominal sum, or in self-defence, 
which would ensure an acquittal ? — Again, adultery in the 
wife is punishable with imprisonment from three months to 
two years (Art. 337. ), and her paramour is likewise punished ; 
but with peculiar absurdity, as if indeed in all that regards pro- 
cedure, the French law were fated to show how far absurdity 
can be carried (Art. 338.), no proof can be admitted against 
him unless taken in the fact, or some writing under his hand 
is produced to convict him ; so that a man may be seen to 
enter the wife's bed-room, and proved by ten witnesses to 
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have remained there all night, and also by those ten to have 
given auricular proofs of his adultery, and yet he cannot be 
touched, on the ground, no doubt, that hardly any one can be 
traced in this offence by witnesses, but that all are very 
much in the habit of stating their guilt by a note or memO" 
randum in writing. Well, the wife escapes altogether on 
proving that her husband kept a mistress in his own house, 
and most justly (Art. 336.). But he may have kept a dozen 
mistresses, and yet shall be allowed to imprison his wife for 
some months (certainly as long as she would be on convio-< 
tion), and his keeping a mistress will only be discussed on the 
trial and defence. But no bail can here be taken. 

It may be alleged in mitigation of our charges against this 
law of procedure, that a sort of appeal lies from the Juge 
d^ Instruction^ and that the gentleman whose case we have 
stated and commented on, might have appealed. He did so ; 
but to whom ? To some four colleagues of the judge himself, 
and among them sat and voted, according to the law, that very 
M. Lacroix. We all know how different a chance of a new 
trial, even in our purer system of judicature, a party has be- 
fore the Court out of which the record comes, than when he 
moves a Court where the judge whose law he impugns does 
not sit. In France the other judges almost always take part 
with the committing judge. In the present instance they 
must expect to share the blame heavily pressing on the ju- 
dicial actors with the principal offender, M. Lacroix. 

3. We shall now pursue the same course in our comments 
upon the actual working of the system in the trial of pri- 
soners ; that is, we shall draw the reader's attention to an 
instance, and it shall be an important and a recent instance. 
We allude to the late noted trial at Versailles, which we only 
do not call unexampled because, a few months before, there was 
exhibited to the contempt of all lawyers, and indeed all men of 
sense, lawyers or laymen, a similar judicial enormity at Bourges. 
Both these exhibitions are subject to the same remark. They 
in part derive their character from the incapacity of the func- 
tionaries on and off the bench ; but in great part they are the 
fruits of the system ; nor in truth can the two causesrof evil 
be severed,, for the system must be faulty which gives such 
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scope to grossly bad adminiBtration of its powers. Thus M. 
Lacroix was much to blame in the case we have already men- 
tioned ; but under a sound Code of Procedure no judge could 
have played the part he did ; under a bad code, the chances 
of such personal misconduct are multiplied, so as almost to 
become a certainty. 

The absurd conspiracy of 13th of June last, which might, 
if unchecked by military rigour, have led to serious conse-* 
quences, which had its branches in the larger towns, as Lyons, 
of the provinces, while it covered with inextinguishable 
ridicule the statesmen like Ledru Bollin, famous for their 
escape through the window, proving their courage to be on a 
level with their honesty, made a trial of the offenders who 
remained behind, and were secured by the police, a matter of 
course. That took place in October and November at Ver- 
sailles, and it lasted upwards of thirty days. In England, 
we confidently affirm that it could not have lasted above 
three. We will further venture to assert that such a display 
of disorder, want of method, lack of distinct views of the 
subject-matter in hand, yet more lamentable lack of firmness, 
combined with lack of calmness in the quarter where neither 
vacillation nor temper should ever appear, cannot be pro- 
duced in the whole history of criminal justice. But nothing 
against the law appears to have been done ; and some of the 
more peccant portions of the mass were, as if purposely, con- 
trived to show up the grievous defects of the system. 

First of all, we have the indictment, or Acte (T Accusation, 
Now, if any one position can be more of self-evident truth 
than another, it is that this instrument ought to contain 
a plain, distinct, narrative, and not at all argumentative, 
statement of the charge, in order that the . accused may 
know what he has to meet, and the Court learn what it has 
to try. Any reasoning, any comparison of facts, any com- 
bination of circumstances, with a view to an inculpatory con- 
clusion, are here wholly out of place. But so is any state- 
ment of the evidence. Neither is the prosecutor bound to 
disclose his case by the indictment, neither is the accused 
bound to disclose his defence by the plea. The former says, 
" I will prove you guilty of such an offence ; " the latter says, 
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" I will meet your case ; and if I can't on its own merits^ I 
will prove it false by my evidence." There is far worse 
than superfluous in stating the proofs on either side. It gives 
the opposite party the means of getting up an answer^ and, by 
peijury or forgery, defeating his adversary. Then what shall 
we say of an indictment, not only argumentative throughout, 
but throughout declamatory ? Above all, what shall we say 
of an indictment framed on the model of a newspaper paragraph, 
and bringing together every rumour, every hearsay statement, 
every matter that is the least like evidence, nay, even relying 
on paragraphs in pamphlets and in. journals, all to mislead 
the minds of the jury and the judge — all to overwhelm the 
accused under a mass he never can have the means of 
removing by any explanation I Yet such is the Acte cTAccu-' 
sation ; and we shall give a very few instances. Its extraor- 
dinary prolixity we in England have the less right to complain 
of, because we have seen indictments of a hundred counts ; 
but, then, these were all substantive and distinct ; they were, in 
general, repetitions of each other ; they were wholly confined 
to statement of the charge ; they had not a syllable of either 
reasoning or declamation ; ' and they gave no statement of 
either admissible or inadmissible evidence, to confound the 
judge and overwhelm the prisoner. 

This instrument begins with a general declamation on the 
attacks to which the Republic has been exposed ever since 
its foundation, in February, 1848, — "its adversaries being 
those heated democrats, who despise the eternal laws of 
social life, and are at all times the foes of order and the 
law." It refers to the two insurrections of June and February, 
1848, " the fruit of the same audacious and violent expres- 
sion of the insatiable spirit of revolt and anarchy." Now, 
observe, the events of 1848 had absolutely no relation what- 
ever to the conspiracy of which the prisoners were accused ; 
and it would have been just as fair and just as legal a pro- 
ceeding to remind the Court and the country of the massacres 
in September, 1792, and which evidently were the work of 
the same party. Then comes a fierce attack on the insur- 
rection in question — that of June, 1849. It is stated to be 
an event dangerous to the cause of universal suffrage, tend- 
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ing to arm citizen against citizen, — to attack the Government 
and the majority of the Assembly, — to be the result of a 
concentration of all the bad passions, a combination of Socialist 
doctrines, and abetted by that portion of the newspaper press 
which supports those doctrines, with members of the parlia- 
mentary minority calling itself the Mountain ; and a violent 
statement is then made that *^ over the entire surface of the 
country there were agitators of all descriptions, whose revo- 
faitionary intrigues only awaited a signal from Paris to break 
odianto rebellion." We believe we need go no further to 
show that in calling this piece declamatory, we by no means 
exceed its true description. But we may as well advert to 
the peroration of this speech, for nothing else can it be termed. 
" That which triumphed on the 13th of June, was not only 
the cause of a Government approved by the country and pro- 
tected by the law ; it was the cause of the whole system of 
law and order. Seldom has victory been more decisive or more 
necessary ; seldom has it been purchased by less sacrifices 
or fewer victims. In spite of rash bravadoes, — in spite of 
fatal excitements and more fatal examples, the whole army, 
officers and men, — the National Guard, with a few exceptions, 
gave the triumph to the sense of duty, and the insurrection 
was subdued. It is now for justice to do its part, and for 
the jury to secure to the country, by a dignified and firm re- 
pression, the legitimate fruits of this just victory." 

But these are trifling defects. What will our professional 
readers say t^ an indictment, giving a view of the parlia- 
mentary conduct of certain parties, with which some of the 
accused generally voted ; of the state of the Ministry and 
Opposition in the Assembly ; of the general impressions ex- 
isting in the public on certain subjects ; and of the conduct 
pursued by certain popular newspapers ? Five of these papers 
are specified. Aild were they stated to be under the direc- 
tion of any of the accused? Only one — the Revolution 
' Democratique et Sociale — is so alleged. The four others 
are said to be represented either by one of the accused or 
some other person named, who is not a party to the trial in 
any way ; and yet the conduct of these papers is stated as 
against the whole accused ! Beside the papers thus named, 

VOL. XII. c 
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a general statement is repeatedly made that the language of 
"certain journals'* (not specified) had, previous to the out- 
break, been of a peculiar description. Then letters are given 
as evidence against those to whom they are addressed, and 
some are set forth as dated from B.ome, and addressed to 
one Darimon, editor of the Pevple ; but these letters never 
reached even Darimon, having been seized at the post-office ; 
if they had been found in Darimon's possession, they were no 
evidence in the cause, for Darimon was not one of the accused. 
There are, besides, numerous statements of what was iftid 
by various persons not in any way connected with the 
accused or with the trial, and not said in presence of any one 
of the accused, nor even in any way communicated to any of 
them. In short, there is no one thing done or said by any 
person, likely to be prejudicial to the accused, that the public 
prosecutor does not hold himself at liberty to mark in his 
indictment, as a part of his evidence. But having thus in- 
serted it, he is in no way bound to oifer his proofs of it. 
The mere statement is in many instances held to be sufficient 
for the purposes of conviction. The prejudice is created, and 
no means of dispelling it afforded. 

We must now go into the conduct of the trial upon this 
singular indictment ; and here we immediately find that the 
same confusion, the same want of all rule, the same contempt 
of all principles, even the most obvious, reign throughout 
which we have been showing in the indictment : all is absurd, 
and destructive of the end in view, the ascertaining of the 
truth ; all, from the acte (Taccusation which begins, to thejudff" 
ment which closes, the judicial scene. Qualis ab incepto proces- 
seratt et sibi constat. The confusion of averment with proof, 
of commentary with text, of truth with falsehood, of guilt with 
innocence, of suspicion and surmise with evidence reigns 
throughout. The want of all fixed rule appears in this, that 
directly opposite grounds are taken in different stages, though 
the point is one and the sama The contempt of principles is 
seen in this, that some of these principles are too obvious and 
self-evident to require support from argument, hardly even 
to ask explication, and yet they are grossly and outrageously 
violated every moment, as if they never had occurred to the 
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mind of either the lawgiver who framed the code, or the 
judge who acta under it, or even the parties and their ad- 
vocates over whom it rules. This is, God wot, no pecu- 
liarity of the late Versailles drama* Above thirty years 
ago we witnessed with astonishment the famous trial for 
Fualdes's murder. We saw Mme. Menson (usually termed^ 
from her conduct, Mensongt) in the witness-box. We heard 
the presiding judge, instead of holding out the terrors of the 
law wherewithal he was armed for the express purpose of 
using them to elicit the truth from her, — instead of informing 
her in plain prose that she would be conlmitted if she refused 
to answer, and would be sent to the galleys if she answered 
falsely, — break out into theatrical addresses to her, apostro- 
phising her, *^Fille (Tun magUtratl ecqute/^^ and, of course, 
she showed about as ^much respect for the lectures of the 
magistrate who addressed his trash to her, as she had done 
for the instructions of the other magistrate who had begotten 
and bred her. She held all parties at bay, was greatly admired 
by the audience for her talents ; and the judge was equally 
applauded for his eloquent and dignified, his impotent and 
ridiculous, speeches; in short, for talking when he should 
have been acting, — a vice easily pardoned by the people in all 
the world the fondest of display in all its branches. But 
this was not the worst of it. The rule is,-7-and a just one of 
course, though not the best, — that no child under a certain age 
can be examined as a witness. But here children under the 
age prescribed had witnessed the murder. What was to be 
done ? These children were made to tell their story out of 
court to a person above the age required, and that person 
gave their narrative in evidence on his oath ! The love of 
discipline in all this is as remarkably a feature in the cha^- 
racter of our good neighbours as the love of display ; but it 
is singular how capridously it is gratified. Certain railways 
require^that passengers shall go through a particular door in 
entering the carriages ; but then another door b open, and 
through that they may enter the room having the sacred 
door. Just so it is with the evidence of diildren in this 
cause. Whether the same most signal absurdity continuea 
to deform the practice of the French Courts, we know not. 

C 2 
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"We have heard that some of our chief lawyers (Lords 
EUenborough, Lyndhurst, and Brougham) having attended 
a trial at Paris soon after that of Fualdes' murder, 
strongly urged the gentlemen of the Bar to take this point 
and have it decided one way or another ; and it was said, 
that this kindly interference had brought about a reform. 
But, judging by the wild confusion of all sense, and contempt 
of principle, that reign throughout the Versailles proceed- 
ings, we should greatly doubt the fact ; for, in truth, what 
we are about to contemplate in the recent case is plainly a 
blunder of the like kind. 

M. Pellier swears that he had let his riding-school for a 
meeting of the fifth legion (National Guards), but turned the 
gas off when he found the object was political. He adds, 
" I have been told some days after, th^t Schmitz, one of the 
accused, had presided over the meeting, but I didn't see 
him." Now, here is a witness allowed to tell what he had 
been told by some one whom he does not even name, pos- 
sibly did not know. At least, in the Fualdes' case, the 
names of the children were known to the Court. Then 
comes Revel, a wine-house keeper, and he swears that " se- 
veral individuals who were drinking at his house said, ^ This 
night the President and his ministers will be prisoners at Vin- 
cennes ; and to-morrow we shall do for Changarnier and Ca- 
vaignac' " He adds, " None of the accused were among those 
who were so drinking and talking." Observe, here is a statement 
most certain to create great prejudice against the accused, al- 
lowed to be made without one single name ever being given of 
those who are said to have used the rebellious and murderous 
language ; and none of the Cremieuxs, the Jules Favres, and 
other very incapable men who defended the prisoners, ever 
dream of objecting to ailonymous hearsay. But they are 
full ready to take objections wholly absurd ; for one advo- 
cate states that Bevel had refused to sign his deposition lest 
it should injure him in his profession. M. Bernard swears 
that he saw a person dressed as a cook, who the day before 
the insurrection announced that a manifestation was to 
take place next day, and that policemen were present but 
did not arrest this unknown artist. No doubt equal latitude 
seems to be given the accused, although plainly the bad 
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syetem presses much more hardly against them than in their 
favour, for very obvious reasons. Thus Captain Farina is 
asked to repeat a oonversation he had with Greneral Changar- 
nier. No one objects ; and he tells how the General asked him 
what people ware saying of the Roman affiiir ; and his answer 
is received, that the Government were blamed, and that men 
thought the constitution had been violated. Whereupon the 
General **got into a passion, and cried, * Brigands and Jaco- 
bins I there was only the Emperor knew how to tame you.' " 
Hereupon the President takes his objection ; and it is sin- 
gular with what perverse ingenuity he avoids taking the 
right one. ** You are not to detail confidential communica^ 
tions, especially as General Changamier is not present," — 
wholly forgetting that the real objection was to giving in 
evidence what another man said, and, still more, giving in 
evidence loose talk and opinions, which could only affect the 
General, who was not a party to the trial. So M. Emile 
Girardin is called, and he, in his capacity of a witness, insists 
on giving his opinion respecting the conduct of the Govern- 
ment, one of the prisoners having asked him for it. A scene 
of indescribable confusion, and no less absurdity, then takes 
place. M. Girardin declaims and rants and threatens, and 
praises himself and his courses, and abuses the Public Pro- 
secutor ; in short, makes such a silly and childish display of 
vanity and violence as a man of undoubted talents should 
have been ashamed to exhibit. The objection to his opinion 
being given is taken ; it is persisted in most properly ; it is 
allowed by the Court ; and after all this, M. Girardin persists 
and gives his opinion that the constitution had been violated, 
and that the accused had no unconstitutional objects in their 
view I In Huber's case, which immediately preceded the 
present, letters were put in and allowed to be read by the 
prisoner from Louis Blanc, giving his opinions upon Huber 
and the conspiracy of June, 1848, for which the letter-writer 
had been outlawed, and also telling a number of stories 
relating to that affair. This is indeed going hardly a step 
beyond the unlimited reception of hearsay evidence to which 
we have been adverting. The whole proceedings in both 
cases are of the like sort. 

o 8 
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Now upon all this we have one obvious remark to make. 
If any man of ordinary common sense at onoe peroeives the 
gross absurdity of the proceedings in the Fualdes' case, — ex- 
amining incompetent witnesses at second-hand, through the 
hearsay evidence of competent ones, — what possible difference 
can there be between that, we trust, exploded absurdity of 
1817, and the course taken in 1849? In the one case, the 
children could not be heard because they could not be 
sworn. In the other case, the absent witnesses cannot be 
heard because they are not present to be sworn. Where- 
in lies the difference? Yes, there is a difference; and 
it is all in favoilr of receiving the children's story at second- 
hand, because they could not possibly be kept out of the way 
in order to avoid cross-examination, and td let them depose 
without fear of punishment for perjury ; whereas at Versailles 
men afraid to show their faces in court, or whom the party 
fears to produce, are kept back in order that the Court may 
be deceived by their stories, without the possibility of sifting 
them, or trying their credit, or proving their falsehood. 
What possible reason can be urged in defence of such evi- 
dence being received that would not equally lead to the ad- 
mission of any party's story respecting his own case ? John 
& Nokes is charged with murder ; he calls John Styles to 
swear that the prisoner repeatedly declared to him that Peter 
Btradling was the murderer, and he had seen him do the deed. 
Wherein' lies the difference between this course and the course 
taken at Versailles ? In one respect, indeed, the latter is the 
worse of the two ; because little weight would be given to a 
man's own account of the matter, whereas considerable effect 
may be produced by the account reported of a disin- 
terested party ; and that account may all the while b6 
utterly false, — so much so, that a single cross-question 
being put, were he present in Court, would destroy it entirely. 
Yet it works its way to deceive the Court, the jury, and the 
public. The Court, with its eyes open, allows itself and 
the jury to be misled, and the public is too busy with public 
affairs, in which it has a very remote, slender interest, to call 
out for a reform of abuses which affect the rights, the pro- 
perties, the liberties, the lives of all men. 
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These remarks it is painful to make, because^ in the middle 
of the nineteenth century, it is hard that we should have to 
attack judicial absurdities as glaring as would be the arith- 
metical nonsense of him who should tell us that two and two 
make fourteen. But this folly as to hearing evidence is not 
confined to France ; we fear it had found much favour in a 
quarter of profound learning and great acuteness. Mr. 
Bentham could never get over his prejudice in favour of 
receiving all kinds of evidence, and leaving the comparative 
credit to the Court Now, nothing can be more short-sighted 
or unreflecting. It is an excellent argument against rejecting 
some kinds of proof, as the depositions of interested or of 
infamous witnesses, and chiefly because no line can possibly 
be drawn which will not exclude some kinds of interested evi- 
dences, and let in others ; but, also, because interest in a wit-* 
ness who is not to give an opinion but a narration, is not like 
interest to bias a juror's or a judge's opinion. But the re- 
ceiving a man's story through another person, the author of 
it keeping away, and unsifted, and dispunishable, is a wholly 
different thing ; and to tell us that the Court can always see 
its way through the mazes in which such courses must 
entangle it, is utterly absurd. How could any Court find 
out the absent man's motive, or his title to belief? How 
could they possibly tell in what way he had told his story, 
or what motive he might have in telling it? For aught 
that appeared, he might be the real party, and not only that, 
he might know absolutely nothing of the whole matter. To 
say that juries and judges will not be affected by such 
hearing, and will only decide by that evidence which deserves 
the name, is really to say that judges and jurors are infal- 
lible, and that those men are exempt from error, to guard 
whom against mistakes, to guide whom to discover the truth, 
is truly the only object of all judicial rules, — all proceed- 
ings in the tri^, either of rights or of crimes. 

We have noted the worst of the errors exemplified in the 
recent trials. But others there were hardly less glaring, and 
which held up to utter contempt the administration of justice. 
We say nothing of the unseemly, the unjust course authorised 
by the French Jaw, of subjecting the accused during the whole 
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trial to the judge's interrogatories, and confronting them with 
their own previous declarations, and with the several wit- 
nesses. This we are aware is by no means a point on which 
all jurisconsults, even in our own country, are agreed. But 
we take it that no one among us will be found so lost to all 
sense of judicial decency, as to approve the perpetual debate 
of each accused person each time a fact is deposed to that 
touches his case. At Versailles we find some one at every 
moment giving a flat contradiction, often coupled with rude 
abuse, to what the witness has said. This brings up the 
anger of the witness in the first instance, who goes on to 
swear, but to swear (sometimes literally to swear) in a 
passion. Then again the prosecutor answers the prisoner, 
and promises to meet his account with fresh evidence, a pro- 
mise heard by the jury, and often forgotten by the prosecutor. 
On him replying, the prisoner and often the witness take 
part in the debate. On one of these occasions a prisoner 
takes leave and unchecked to pronounce a laboured panegyric 
on his co-accused Ledru Rollin. "As for Ledru Bollin, 
says Gurrard, his conduct was worthy of himself, worthy of 
the friends of the Republic, worthy of the representative chosen 
by four departments, worthy of him who will yet long re- 
main at the head of democracy in France." But had half 
this been said elsewhere, the moneys taken from the treasury 
by this head would have been noticed, as well as his making 
prefects of criminals who owed him money, that he might be 
repaid. Again, if any one thing can be more clear than 
all other things, it is the line that separates the provinces 
of the witnesses, the parties, and the judges. Yet at Ver- 
sailles this line either never exists, or it has been effaced, 
or it is overleaped hourly; for the witness generally gives a 
speech rather than a deposition, — a speech, too, full of 
fire, fury, and vehemence, as in M. Girardin's case, or of 
figure and sentiment, as in one Suchet's, who says he is 
" in the sanctuary of Justice, and will have no stigma 
placed on his forehead." Wherefore a man must -be called 
by the prosecutor to clear him, and instead of laughing 
at him, or passing by his interruptions, the prosecutor 
agrees to call the man referred to I Then the fray is often 
raised by the prisoner's violently abusing the witness, or the 
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'Wiineaa indecently abusing the prisoner^ — as when Lamarier 
tells Captain Gourean, that he is either a coward or a liar, 
— and when another witness applies an epithet to all the 
accused, so gross that the newspapers can only give its 
initials. In these frays the Court sometimes interposes and 
punishes, trying a kind of resulting or collateral issue, 
while the other main trial is going on. Thus, it con- 
demned the prisoner Schmitz to two years' imprisonment and 
a fine for one such expression, and Lamarier to three months' 
imprisonment and a fine also. That proceedings so con- 
ducted should have a long endurance we can more readily 
comprehend, than that they should ever have an end. In 
some instances there is a real affray in the Court; the 
accused, the prosecutor, the witness, and the judge all 
take part, and of course the jury are affected, and the 
multitude applaud or hiss. Accustomed as we are in Eng- 
land, nay, even in Ireland itself, to the decencies which 
reign in all our tribunab, we read the late trials in France 
with astonishment almost amounting to unbelief. 

At length came the defence, and it was of a rare description. 
The learned Cremieux (Minister of Justice in the wretched, 
the truly despicable Gouvemement Provisoire of 1 848,) and 
others his colleagues proposed to defend their clients by alleg- 
ing that the right of insurrection is universal and indefeasible, 
and that the moment any part of the multitude conceived the 
ministers of the day to have done an unconstitutional act, that 
moment they have a full right to rise, and rebel, and overturn 
the existing government The Court, after argument and due 
deliberation, refused to allow such a line of defence. Pos- 
sibly it would have been quite as well to let it be made, and 
draw down on those who made it the universal ridicule and 
contempt which it so well deserved. But the Court thought 
otherwise, and therefore the accused and their defenders, 
declaring they were not suffered to defend themselves, re- 
fused to go on. A strange scene then presented itself. The 
accused, who had more than once very loudly complained of 
being insulted when the witnesses said any thing offensive to 
their feelings, and had often asked to be taken to prison, as 
they required rather to be punished than insulted, per- 
sisted in saying they would not be defended, as the line of 
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defence was not free. The judge %aid the advocates must 
defend them. The advocates refused to speak. The judge 
named other advocates, because the law requires that no one 
shall be condemned undefended. Other advocates threaten- 
ing to speak ; the prisoners all roared out against this as the 
greatest of hardships^ and declared that rather than suffer 
any advocacy, they preferred being sentenced. It ended 
in a clear conviction ; and the bar (Fardre) took up the 
recalcitrant advocates, and after much declamation, and 
hearing them in their defence, or in explanation, censured 
them. On all this we have, but one observation. . If any 
advocate could prevent a conviction by refusing to speak 
for his client, the administration of criminal justice must 
cease. But the absurdity of the law requiring absolutely a 
defence, and thus driving the judge to name advocates for 
men who will not be defended, is glaring. The law is any 
thing rather than complied with by such a nomination ; for 
the advocates named cannot possibly discharge the duty im- 
posed upon them, if the accused refuse to have their advocacy. 
Here we pause, and close for the present our reflections 
on the defects of the French code. These reflections are 
offered in a spirit of perfect respect, and with a feeling the 
most kindly towards our neighbours. We are far, very far 
indeed, from holding our own English system as all perfect ; 
«nd nothing will give us more heartfelt satisfaction than that 
our remarks should be the means of drawing from our 
French friends and readers, especially the members o¥ the 
illustrious bar of France, an exposure of our defects as full 
and as fair as that which we have felt it our imperative duty 
to offer of theirs.* 

1 In order to avoid all risk of fidling into the misrepresentations of the violent 
revolutionary press of Paris, we have taken our report of the Versailles trial from 
Ga1ignani*8 *• Messenger," one of the most honest, impartial, and best conducted 
papers in Europe. In truth it b a journal on which perfect reliance may be 
placed both for fidrness and accuracy. And although of course its account of 
the trial must be partly taken from other sources, yet we know that the highly 
respectable proprietors, Messrs. Galignani, employ reporters of their own to 
watch the course of debate, and to prevent them from falling into errors through 
trusting the other papers. 
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ART. n. — SPECIAL PLEADING REFORM. 

We ventured very recently ^ to prophesyi that " if ever a 
rational Bystem of procedure were instituted in this country, 
special pleading as it now exists would perish^^never to be 
heard of again." We hardly thought, however, that our 
prophecy was about to be so speedily accomplished. But so 
it would seem to be. The pleaders themselves, to their infi- 
nite credit, are making large contributions towards a proper 
reform. Mr. Cockburn has given a notice for a Committee 
on the subject of the Pleading and Practice of the Superior 
Courts of Conmion Ijaw, and the Attorney General has taken 
the field with a Bill on the same subject ; and Lord Camp- 
bell's first step in Law Reform since he accepted the Chief 
Justiceship has been to bring in a bill to revive the powers of 
the Judges over Process and Pleading. There can be no 
doubt that the only mode of preserving the business of these 
Courts from the encroachments of the County Courts is to 
give the suitors of the former Courts a more safe and simple 
procedure. But not in this country alone does the desire 
exist for a new ^Common-law Procedure. Our Eastern 
Empire bums with an equal ardour, and has so far done 
more to achieve success. We shall here give the rules re- 
cently issued by the Supreme Court of Bengal on this subject, 
which are well worthy of attention, and will not be uninterest- 
ing to pleaders in this country ; and, as very few copies are 
in this country, we shall give them entire. The Judges of 
this Court deserve very great credit for the zeal and ability 
they have displayed in this matter : — 

RULES OF PLEADING. [DeC. 1849.] 

<^ 1. The use of Fictions in pleading shall be discontinued. 

^' 2. Pleadings shall be construed by the same Rales of con- 

> 11 L. R. 230., Art I., " A Plea for New Legal Procedure.** 
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struction, which would be applied to find out the meaning of any 
ordinary composition in writing. 

" 3. It shall not be ground of demurrer or objection to any plead- 
ing that it is double, or by way of recital> or indirect or argumen- 
tative in statement, nor shall any objection to the form, merely of 
statement, prevail^ if the meaning be clear to a common under- 
standing. The objections of ambiguousness or repugnancy shall 
be resolved into want of clearness. In describing any person or 
persons, or bodies of persons, any description, though not strictly 
accurate or full, shall suffice in pleading, which shall describe the 
person or persons or bodies with reasonable certainty. The Chris- 
tian or prenames of the parties^ plaintiffs or defendants, may be 
stated by initials, if the full names are not known : and it shall 
not be necessary to make any allegation to that effect in the plaint, 
and if made, it shall not be traversable. 

" 4. The plea of the general issue shall not be allowed in any 
cases except where, by any Statute or Act, parties are empowered 
to plead it, and then it shall be pleaded as it would have been 
pleaded if these Rules had not been passed. 

" 5. The general replication de injuria sua propria absque taU 
causa^ or absque residio caus€e, shall be abolished. 

" 6. The plaintiff and defendant respectively shall be at liberty, 
with leave of the Court, to reply and rejoin, and to plead in sub- 
sequent stages of the suit several matters, in like manner as the 
defendant may now plead with such leave several matters. 

" 7. It shall not be a ground of demurrer or objection to any 
traverse, that it is too narrow or too wide in fotm ; notwithstanding 
the form of stating it, it shall be understood as including or not 
including the wanting or superfluous matter, and no greater or 
less proof shall be required than would have been requisite^ if the 
traverse had been correctly framed. 

'^ 8. If matter of title be alleged and traversed, it shall not be 
necessary to prove title to the full extent laid, if less would have 
sufficed. Every traverse shall be considered devisible. The 
omission of a videlicet shall not, in any case, bind a party to more 
proof than he must have given if the videlicet had been introduced. 
A pleading which is good in part and bad in part shall be treated 
as devisible, and supported for such part of it as is good. 

^* 9. A pleading shall not be objected to merely for the omission 
to state time, place, quantity, price or value, if it be reasonably 
intelligible without such statement, and the time, place, quantity, 
price or value be not of the essence of the averment. 
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** 10. It shall not be necessary, in pleading a grants release or 
other conveyance, or in stating any deed, bond or other instrument 
or any matter, to the validity of which in law any writing is 
essential, or any formalities of execution or attestation are essential, 
to state that such writing existed, or that such formalities were 
observed. This shall be considered to be implied in the state- 
ment of a deed, bond, grant, release, conveyance, contract, or 
other matter as aforesaid. 

"11. No special traverse shall be allowed. 

" 12. Profert shall not be made in terms in any pleading, but 
the opposite party shall proceed to obtain a copy of the deed in 
like manner as he may now obtain it where profert is made, but 
his pleading shall omit the prayer of Oyer and the allegation of its 
being read to him, and shall state simply, the defendant eays that 
the deed is as follows, or contains amongst other things what 
follows, according as the defendant sets out the whole or part of 
the deed. 

^' 13. No pleading shall conclude with a verification, general or 
special : where the party has concluded his pleading with a tra- 
verse, he must conclude to the Court in order to show* that he 
means to tender an i^sue. If a pleading conclude improperly to 
the Court, it shall not be demurrable therefore, but the party who 
objects to such conclusion may have the matter rectified before a 
Judge at Chambers on summons, who shall dispose of the same 
finally, and make such order as to costs, and otherwise, as may 
be just. 

" 14. No objection shall be taken by demurrer to the form of 
commencement or conclusion of any pleading, nor shall the same 
be set aside for irregularity for any such defect ; but the defect 
may be rectified by a Judge at Chambers on summons, and in no 
other mode shall any exception be taken thereto. 

** 15. Non-compliance with any of these preceding rules, num- 
bered 1, 4, 11, 12, 13, respectively, shall not be objected to by 
demurrer, nor shall the proceedings in which they occur be set 
aside for irregularity : but the objection shall be made to a Judge 
at Chambers, who shall cause the proceeding to be amended, and 
make such provision as to costs and otherwise as may appear to 
him to be reasonable. 

" 16. A plea of set-off must be pleaded, as to the matter of set- 
off, in like manner as the same would be described in a plaint in 
an action on the same as the cause of action. 

" 17. The set-off must be replied to in the same manner as it 
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would be pleadable to if the defendant were plaintiff in an action 
against the plaintiff, and suing on that cause of set-off as the cause 
of action. 

<< 18. The subsequent pleadings shall be subject to the same 
rule, 

'^ 19. A plea of the Statute of Limitations or other bar from 
lapse of time shall be in this form : 

<* The defendant says that the plaintiff's action is barred by 
lapse of time. 

** 20. If the plaintiff's answer to this plea is merely that the 
time has not elapsed^ which would prima fade bar such a claim, 
he should reply accordingly ; if he has any special answer on per- 
sonal grounds, that should be replied. 

" 21. Jn actions for libel, oral slander, or for a malicious {wo- 
secution, the usual prefatory averments of good conduct, character, 
and of evil intention and design, and all innuendos hitherto usually 
introduced in any such action shall be omitted. It shall be Buffi* 
cient to state that the defendant (if it be a case of libel) on &c. 
maliciously published a false and defamatory libel, or if it be for 
oral slander, maliciously uttered the false and defamatory words 
following^ concerning the plaintiff, and the application of the libel 
or words to the plaintiff shall be matter of evidence. If the 
defendant means to deny that the matters relate to the plaintiff, he 
must deny that by a distinct plea. The libel or words must be 
set out, or so much of it or them as the plaintiff proceeds for. If 
the sense of the libel or words is not apparently defamatory, but 
is so really, by reason of words having been printed in certain 
characters, or of expressions having been used in a particular 
sense, differing from their ordinary sense, a short explanatory 
introduction must be used, so as to give their real character to the 
expressions. 

^' 22. When a libel or words are written or spoken of a person 
in a particular character and actionable therefore only, it or they*^ 
must be stated to have been written or spoken of him in that - 
character, and that he filled at that time that character. Where 
the defendant means to deny not merely the fact of publication of 
the writing or of speaking the words, but also that such writing or 
words is or are defamatory, he must deny the publication, and the 
imputed character of the writing or words, which may be done in 
one plea thus : 

<* The defendant denies the publication alleged and the imputed 
character of it. 
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*^ 23. If the defendant intends to denj also that the puhlication 
was malicious, he must deny that by a distinct plea in denial 
thus : 

<< The defendant denies that the publication was malicious. 

" And the same rule will apply to words spoken. This plea will 
raise every defence on the ground of privileged communication or 
authorized publication of matter prima facie libellous or defa- 
matory, and so actionable, but excused on the ground of the 
circumstances under which it was published or uttered : such a 
plea will conclude to the Courts and no replication will be necessary 
to it 

" 24. The words debt or indebted, and the like, shall be under- 
stood in their common sense, and to apply either to a debt in the 
strict legal sense of the term or to a pecuniary demand, though 
not constituting strictly a debt according as the case may require. 
The word sale or sold shall, in pleading, be understood in its 
common sense and application, and shall denote as well a contract 
of sale without change of the property as a contract operating such 
change ; therefore it will not be -necessary to declare specially for 
not accepting goods in cases where the property has not passed by 
the sale, but the general count for goods sold will be applicable. 

" 25. In declaring for money paid by plaintiff for the use of the 
defendant, it shall not be stated that it was paid at his request, 
unless it is intended to prove an actual request by words or con- 
duct, and if the averment be made it will be traversable ; the 
statement of money paid by the plaintiff for the use of the defen- 
dant will be understood to mean such a payment as constitutes a 
legal liability in defendant to repay the money. 

FORMS OF ACTION. 

" 26. The forms of action, assumpsit, covenant, debt 'detinue, 
trover, trespass, trespass on the case, and qjectment shall be 
abolished. 

*^ 27. The following forms of action shall be adopted instead of 
them. 

" 1st, *An action for money* which shall correspond to as- 
sumpsit, covenant aad debt respectively ; and every cause of action 
which might have been sued for in a count in assumpsit, covenant 
or debt, shall be sued for in a count in ' an action for money.' 

'* 2d. ^ An action for moveable property,' which shall correspond 
to detinue and trover: and every cause of action which might 
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have been sued for in a count in detinue or trover, shall be sued 
for in a count in an action fof moveable property. 

" 3d. * An action of wrong' which shall correspond to trespass, 
and trespass on the case ; and every cause of action which m^ht 
have been sued for in a count in trespass or trespass on the case, 
shall be sued for in a count in an action of wrong. 

** 4th. * An action for immoveable property,' which shall cot- 
respond to ejectment ; and every cause of action, which might 
have been included in an action of ejectment, shall be sued for in 
an action for immoveable property. 

*< 28. All causes of action, which maybe sued for in the same 
form of action, may be joined in one action in that form. 

<* 29. As to joinder, in an action in one form, of counts in another 
fortn of action. 

*^ 1st. A count or counts in the form of action, called an action 
for moveable property, may be joined with* a count or counts 
relating to moveable property, in an action for money, if the move- 
able property be the same. 

" 2d. A count or counts in the form of action, called an action 
for moveable property, may be joined with a count or counts for 
wrongs to moveable property in an action of wrong, if the move- 
able property be the same. 

*^ 3rd. A count or counts in the form of action, called an action 
for moveable property, may be joined with a count or counts in an 
action for immoveable property, if the moveable property were on 
the premises, to which the dispossession of the immoveable pro- 
perty complained of in the action relates at the time of such 
dispossession, and were the subject of a coDtemporaneous dis- 
possession of the property in question. 

<' 4th* A count for mesne profits may be joined also in an action 
for imihoveable property, to recover damages for the time of dis- 
possession. 

" 5th. Although these rules confer the power of joinder, they 
are not meant to control the discretion of the party as to joining in 
one action, or suing in separate actions for the causes of action 
which may be joined, but any abuse of this power of bringing 
separate actions will be punished by refusal of costs. 

** 30. In an action for immoveable property, the party bringing 
the action, and corresponding to the lessor of the plaintiff in eject- 
ment, shall be at liberty to rely on different titles in privity with 
his own, in like manner and to the same extent, but not further, 
than might be done in ejectment by the use of fictitious demises. 
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'^ Thus the plaintiff (corresponding to the lessor of the plaintiff,) 
shall saj A. B. on the title of ' and 

^n the title of and on the title 

of and he shall recover on the 

title of him or them in whom the legal estate appears to be. 

'* 31. The plaintiff must be some person entitled to the actual 
possession : he will not be allowed to rely on any title, except where 
a demise of such party might have been included in an ejectment 
brought by the plainti£^ in the name of the fictitious plaintiff. The 
recovery will enure to confirm the legal estate of the party in 
whom the title is laid on which the recovery takes place. 



SPECIMENS OF PLEADINGS. 

** 32. Form of commencement and conclusion of plaint : — 

« On the day of 18 

" A. B. (if in person say in person) by his 

attorney sues C. D. (here state the ground of jurisdiction shortly 
as at present) and says (here insert the cause of action). 

** The plaintiff claims damages to the amount of Company's 
rupees 

" 33. Whether the action be for a debt or sounds in damages, 
the above conclusion will be proper in all cases of action for money, 
and also will be proper conclusion in all actions of wrong and also 
for moveable property. 

" 34. In an action for moveable property, the sum at which the 
damages are laid must be.large enough to cover the value of all the 
goods and damages claimed, and in other cases to cover the whole 
amount sought to be recovered. 

" 35. It shall not be necessary to state the value of goods in the 
plaint, or to give any other than a general description of them in 
the plaint ; but if the plaintiff seeks to recover the goods in specie, 
he must annex particulars of the goods and of their value in the 
plaint, at the time of filing the same, giving the value of each 
chattel, or distinct bale or parcel of chattels. 

** 36. Where the action is for specific goods, as in an action for 
moveable property, and the plaintiff does not intimate to the Court, 
at the time of finding the verdict, that he proceeds for damages 
only, then the Court shall, by its verdicts, specify the property and 
the value of each distinct chattel or parcel according to the nature 
of the property, as in an action of detinue. 

^* 37. Where the action is brought in a particular character, the 
VOL. XII. D 
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conclusion may still be general, as it will be understood that the 
statement is of damage accruing in that character. 

" 38. The character in which the plaintiff sues, or the dbfendani 
is sued, will be taken to be admitted unless distinctly denied. 



PBOGEEDINeS IN ACTION FOB lUMOYEAHLE PBOFBBTT. 

*' 39. Notice to tenant in possession : — 
"To 

" Take notice that I have filed a plaint in the Supreme Court 
for the recovery of the premises now in your occupation, and that 
unless you appear and take defence thereto on or before 

the day of now next ensuing, judgment will be 

given against you by default, and you will be turned out of pos- 
session. 

'* To the tenant in possession : — 

" You are hereby required forthwith to give notice to your land- 
lord of the service on you of this notice. 

" 40. The landlord may apply to be made defendant instead of 
or with the defendant ; and on his application, the plaint shall be 
amended by adding his name as a defendant, and by striking out, 
in case, the tenants do not defend with him, the names of such 
tenants or of such as do not defend. 

" 41. One plaint may be filed against all the tenants. 

" 42. Plaint in action for immoveable property : — 

" A. B. on the title of and also on the title of 

(insert as many titles as are necessary in Jike manner as you would 
have done in ejectment in the case of separate demises) demands 
from A. B. C. D. &c. and each of them respectively, or from A. B, 
(if there be but one defendant) the possession of the immoveable 
property hereinafter mentioned, that is to say (describe it either 
by name, giving some description also of the sort of property as 
dwelling-house, &c. or by abuttals or otherwise, so as to point out 
what property is meant, and if land, add containing by estimation 
biggahs or thereabouts) and to which he is en- 

titled : he also claims damages for his dispossession, in the nature 
of mesne profits, to the amount of Company's rupees 

"43. Plea thereto; — 

" The defendant denies the title of the plaintiff to recover either 
the property or any damages. 

" 44. No other plea will be allowed, if the suit be confined to 
immoveable property and mesne profits, except a plea of the sta- 
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tate of lunitetions to the mesne profits, or a release of the cause of 
action, or of some part of it. 

" 45. If the right to recover mesne profits for part of the time 
of dispossession, is barred bj lapse of time, then the defendant 
must plead in addition an appropriate plea of limitation. 

" As ege, gratia. 
. '^ Defendant sajs, that as to all claims for damages in the nature 
of mesne profits, for any longer time than six years, the plaintiff is 
barred by lapse of time. 

" 46. If a count for moveable property be added^ the pleas as to 
that will be of the same nature aa those pleadable in that form of 
action. 

OENEBAL DIRBCTIONS. 

" Nothing is to be denied in pleading but what is material to 
the proof of the cause of action or of the defence ; that which 
merely enhances the damages should not be denied. 
" A simple case is stated here by way of illustration. 
^* Let it be supposed that the plaintiff complains that the de- 
fendant so negligently drove a carriage which the defendant was 
then conducting that he drove it against the plaintiff and hurt him, 
. . . and that the plaintiff, in consequence of that hurt, was con- 
fined to his house and injured in his health, and unable to attend 
to his business, and laid out money in fees to doctors and for medi- 
cine, &c ... all that is included between the marks, . . . 
is merely statement of special damage ; his cause of action is com- 
plete without it. 

" 48. Every distinct ingredient in the constitution of the cause 
of action must be distinctly denied. 

'^ Let it be supposed that the defendant were orally interrogated 
about this alleged cause of action^ he might say, — 
" I deny that I drove the carriage. 
" I deny that it was driven negligently. 
" I deny that it touched the plaintiff. 
" I deny that it hurt him. 
** And he might say in addition^ — 

" At all events it was all the plaintiff's own fault. 
" The defendant should plead in the cases supposed above: — 
*' 1st. The defendant denies that he drove the carriage. 
" 2nd. The defendant denies the imputed negligence. 
" 3rd. The defendant denies that the carriage was driven 
. against the plaintiff. 

D 2 



36 Special Pleading Reform. 

'^ 4th. The defendant denies that the plaintiff was hurt ad 

alleged. 
<< 6th. The defendant sajs the plaintiff was hurt through his 
own negligence. 
" 49. If a plea in denial be defectiv^e for not clearly showing to 
what extent the denial is intended to be carried, yet if another 
plea of denial clears up the ambiguity, the defect will be cured, 
and the plea not demurrable. The same principle will apply to 
subsequent pleadings. 

*< K for example a defendant pleaded that he did not promise 
for the consideration alleged, it would not be clear whether he in- 
tended to admit or deny that he promised ; but if another plea 
traversed the promise, the defect would be cured, and the plea 
construed as denying the consideration only. 

" Let it be supposed that a carriage, in the use of the defendant, 
was proceeding at night on a public road, when it was very dark, 
and that the plaintiff was walking in the middle of the road, and 
not by the side out of the. way of danger, and that* the defendant is 
ignorant whether that carriage really injured the plaintiff or not. 
It might for instance have been some other. 

" All these pleas of denial with the additional plea might, in 
such a case, be with propriety pleaded. The propriety of allowing 
all, in any given case, must be determined by the Judge, on appli- 
cation to plead several matters. 

" In like manner, if the plaintiff says that the defendant unlaw- 
fully entered the plaintiffs house, he avers an act by the defendant, 
an entry ; the quality of that act unlawful ; the nature of the pro- 
perty entered upon, and his title possessory or otherwise"^ to that 
property ; and his cause of action could not be intelligibly stated 
with the omission of these. 

" The denials then should be thus applied : — 

" 1st. The defendant denies the entry (that is, the defendant 

denies that he entered the house). 
" 2nd. The defendant denies that the house was the plaintiffs 
(that is, at the time of the entry). 
'' The first plea alone would admit that the house was in the 
possession, in fact, of the plaintiff at the time of the entry. 

'< The second, if pleaded alone, would admit the entry, that is, 
unexplained, the trespass. 

" The defendant may. mean to go further than this, and say, — 
" I entered the house in the actual possession of the plaintiff 
because I had title to do so. 
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^ In which case he must show his title so far ; or he maj say^ — 
" I entered, but lawfully, without any title to the house myself, 
as by the license of the plaintiff, 
"or, 

*' I entered to view waste, or, the door being open, to arrest 
the plaintiff on civil process. 
'' These are all specimens of pleadings in confession and avoid- 
ance, and in every action all such matters must be specially 
pleaded, where exceptions are not allowed by these rules, or by 
Statute or Act 

" 50. A traverse of illegality will not be allowed ; but the act 
being admitted, the lawful quality of the act must be shown. 

'^51. In libel and verbal slander, a traverse of the malice, ex- 
press or implied, is allowed. But for other causes of action, as for 
maliciously holding to bail, for a malicious prosecution and the 
like, it will not be permitted to plead a simple traverse of the 
malice, but circumstances showing that it was not a malicious pro- 
ceeding must be stated. 

^ 52. Where an arrest is justified on suspicion, it will not be 
necessary to state th^ facts engendering the suspicion, which are 
often of such a nature as scarcely to be accurately described in 
paper, but it shall be sufficient to state that the party arresting 
suspected an offence (describing it so as to show the legality of an 
arrest under such a suspicion) to have been committed, and had 
reasonable and probable cause to suspect the plaintiff of having 
committed the offence (varying the statement according to the 
nature of the case) ; and a general traverse of the reasonaUe and 
probable cause will be allowed. 

" 63. A general plea, replication, or other pleading of fraud and 
covin will not be allowed ; but the party pleading it must state 
the general character of the fraud, though he need not enter into 
a detail of the manner in which its success was obtained. 

'^ For instance, if a party is sued on a Bill of Exchange, it will 
not suffice to plead that his acceptance was procured by fraud or 
covin, without specifying the species of fraud and covin ; as for 
instance, 

** That one A. B. procured the acceptance of the defendant to 
the said Bill by fraud and covin, that is, by a fraudulent and 
false representation to the defendant; that the Bill was 
drawn on the defendant, with the authority and by the 
direction of one C. D., whose agent the defendant then was ; 
and that the said Bill was in the hands of the said A. B. 

D 3 
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after the same became due, who, after the same became due, 
endorsed it to the plaintiff. 

" 54. When the consideration for a promise or agreement, or 
undertaking is expressly alleged in the plaint, the consideration, if 
intended to be denied, must be denied by a distinct plea, and will 
not be put in issue by a denial of the promise, agreement, or 
undertaking. 

" Thus in a count on a warranty of a horse, if it be alleged that 
in consideration that plaintiff would buy of the defendant a certain 
horse, &c., the defendant warranted, &c. A plea in denial of the 
warranty will not put in issue more than the warranty in fact, 

" 55, If the consideration be not expressly alleged, but be only 
inclusively averred in some other traversable averment, or aver- 
ments, no plea in denial of the consideration will be necessary. Th0 
whole consideration alleged, though it consist of more parts than 
one, may be denied by a plea denying the consideration in these 
terms : — 

" The defendant as to the count, denies the considera- 

tion alleged. « 

** 56, It shall not be necessary to allege any time or place in 
averring any fact or facts, unless the very time or place be material^ 
neither shall it be necessary to state any value or price, unles$ 
the exact value or price be material. It shall not be necessary to 
state that any matter occurred before the commencement of the 
suit, or at any time before or contemporaneous with some other 
event, in reference to which it is pleaded. That antecedency or 
conterilporaneous accidence will be assumed to have been intended. 

" 57. In describing any land, houses, &c. in an action of wrong, 
for a trespass or wrong to such property, or in an action for im- 
moveable property relatihg to the same, some description of the 
same must be given in the plaint, either by abuttals or name, o^ 
any other description shall suffice, which is reasonably certain. 

^' 58. Instead of stating in an action of trespass to such property, 
that the defendant broke and entered a certain close, it shall be 
stated; in an action of wrong for such trespass, that the defendant 
unlawfully entered a certain house, &c. of the plaintiff (describing 
it as the fact is) ; and if any particular damage is intended to be 
relied on, as by continued occupation, noise, breaking doors, &c. 
the same must be stated as near the truth as may be. 

" 59. No plea will be allowed denying liability, or denying that 
defendant was indebted, or is indebted, but the facts must be 
pleaded to show that such liability does not exist, &c. ; for instance, 
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<' In ftn action for goods sold and deliyered, the plaintiff must 
allege that he sold and delivered goods to the defendant, and that 
'defendant is liable to pay the plaintiff Compan/s rupees for 

the same. 

" A denial of the sale and delivery will put in issue merely 
whether the plaintiff sold the goods to the defendant : if it be in- 
tended to set up as a defence that' the goods were sold on credit, 
and that the time for payment had not expired when the action 
was brought, then that defence must be raised by a distinct and 
i^ppropriate plea, thus : -*- 

*' The defendant says that the said goods were sold by the 
plaintiff to the defendant, on certain terms as to the time of 
payment, that is to say that the defendant should pay for 
the same on the 21st day of July, 1849 ; and the defendant 
says that the said time of credit had not expired when the 
action was brought. 

** 60. The counts in the plaint must be numbered in the margin 
1, 2, 3, 4, &C. according to their number. 

"61. The common money counts shall be pleaded and numbered 
as one count. 

" 62. The defendant in pleading thereto shall notice, in the 
introduction of his plea, the count or -counts to which he means his 
plea to apply ; and if he means to apply to part of a count, he shall 
state in the usual way the part of the count to which he means his 
plea to apply. 

*^ 63. In like manner the defendant's pleas shall be pleaded 
1, 2, 3, 4, &c. according to the number ; and in like manner repli- 
cations and subsequent pleading and if a replication or subsequent; 
pleading is pleaded to a particular plea, replication, Sec., or to part 
0f it, it shall distinguish to what it applies. 

" 64. In an action for trespass or injury to real or personal pro- 
perty, a denial of the trespass or injury will not include a denial 
of the possession or property of or in the real or personal property 
istated. 

" 65. The forms of pleadings given in the annexed specimens, 
may be adopted in all cases to which they apply, and they should 
be used as examples of the mode of pleading in other similar 
cases. 

"1- And says that the defendant is liable to pay plaintiff the 
«um of Company's rupees for goods sold by plaintiff to 

defendant. 

i> 4 
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'< If for goods sold and delivered add ' and delivered' after the 
word *8old.* 

<< 2. And says that defendant is liable to pay plaintiff the sum of 
Company's rupees for work done by the plaintiff for 

the defendant. 

• " 3. And says that defendant is liable to pay the plaintiff the 
sum of Company's rupees add after Company's rupees 

^ for money lent by plaintiff to defendant and the sum of 
Company's rupees ' for money paid by plaintiff to the use 

of defendant, and the sum of Company's rupees for money 

received by defendant to the use of the plaintiff, and the sum of 
Company's rupees for money found to be due from the 

defendant to plaintiff on an account then stated between them. 
" And the plaintiff claims damages to the amount of 

** [Insert a sum large enough to cover all your demands.] 
" Pleas thereto : — 

" 1st. The defendant as to the first count denies the sale 
alleged. And this, &c. (conclusion to the Court.) 
'' ThJB will put in issue the sale or sales of the goods from the 
plaintiff to the defendant, according as the plaintiff meai^s to rely 
on one sale or several sales. 

^* 2d. The defendant as to the second count denies the work 
alleged. And this, &c. 
" This will put in issue the work or works done by the plaintiff 
for the defendant. 

^< 3d. The defendant as to the second count says, that the 
work was gratuitously done by the plaintiff for the defen- 
dant. And this, &c. (conclusion to the Court.) 
<' 4th. The defendant, as to so much of the third count a3 
applies to money lent, says, that the money was lent to be 
repaid at a then future day, to wit, the day of 

, which*day has not yet arrived (or which day had 
not arrived at the time of the commencement of this suit). 
<' 6th. The defendant as to the rest of the third count denies 
the payment, the receipt, and the accounting respectively 
alleged, and that any money was found to be due from 
defendant to plaintiff on such accounting. And this, &c. 
" Replication : — 

" The plaintiff as to the fourth plea says that the said money 
was lent to be repaid, but not at a then future day as alleged^ 
And this, &c. 
(If the answer be that it was originally a loan on credit, but 
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that the time for payment had arrived before the action was 
brought, that must be replied.) 

'^ And sajs .that one A. B. drew a bill of exchange on the de- 
fendant, payable to the said A. B. or order for IQOL three months 
after the date thereof, which said bill the said A. B, endorsed to 
the plaintiff, and the defendant accepted, an4 which is now due. 
" Pleas thereto : — 
'^ 1st. The defendant denies the drawing of the bill. And 
this, &c. 
^* This will put in issue the drawing of that bill by A. B. on the 
defendant. 

'^ 2d. The defendant denies the endorsement. And this» &c. 
'' 3d. The defendant denies the acceptance. And this, &c. 
'< 4th. The defendant denies that the bill was due at the time 
of the commencement of this suit. And this, &c. 
'* And says that plaintiff caused a policy of insurance to be 
effected, containing amongst other things to the effect following, ■ 
(introduce statement of compliance with any conditions precedent, 
and instead of stating the policy at length, state so much as is im* 
portant to the particular case, as the name of the ship, the voyage, 
the goods insured, and against what risk :) 

'* And the plaintiff avers that in consideration of a sum of money 
paid by plaintiff to defendant, the defendant became an insurer to 
the plaintiff^ and then duly subscribed the said policy to the amount 
of Company's rupees upon the said goods on the said 

voyage. And the plaintiff says that the said ship sailed on her said 
voyage, having the said goods on board, and that the interest was 
by the policy declared to be in, &c. (stffte the interest), and that the 
plaintiff had then and until the time of the loss an insurable 
interest in the said goods, to the amount of the monies by him 
caused to be insured thereupon. And the plaintiff says tiiat the 
goods were afterwards lost on the voyage by a peril insured 
against, to wit^ by the sinking of the said ship. Wherefore the 
defendant becune liable to pay the plaintiff the sum of Compan3r's 
rupees 

*' And the plaintiff claims damages to the an^ount of Company's 
rupees 

" Pleas thereto : — , 

" 1st. The 'defendant denies the making of the policy. And 

this, &c. 
'* 2d. The defendant denies the consideration alleged. And 
this, &c. 
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" 3d. The defendant denies the subscription alleged. And 

this, &c. 
<< 4th. The defendant denies that the goods were on board. 

And this, &c. 
" 6th. The defendant denies the interest alleged. And 

this, &C. 
*^ 6th. The defendant denies the loss alleged. And this, &c. 
'* 7th. The defendant sajs that the ship was not sea-worthj. 
" Replication : — 
'* The plaintiff as to the seventh plea^ says, the ship was sea- 
worthy. And this, &c. 
'' Says that plaintiff had commenced an action in the Supreme 
Court of Judicature at Fort William in Bengal against the defen- 
dant, which was depending, and that defendant promised the 
plaintiff that if he would stay proceedings in the said action, the 
defendant would pay all the plaintiff's costs in one week then next 
following : and the plaintiff says that he hath stayed proceedings 
accordingly from that time hitherto, but that the defendant hath 
not paid him the said costs or any part thereof, although the said 
week has long since elapsed. And the plaintiff claims damages to 
the amount of Company's rupees 
" Pleas thereto : — 
'' Ist. The defendant denies that he made the promise alleged. 

And thisj 8tc. 
" 2d. The defendant denies that the plaintiff stayed proceed- 
ings as alleged. And this, &c. 
(any other plea may be pleaded which is available.) 

" This is an instance of S case where no plea In denial of con- 
sideration is necessary. The consideration being only inclusively 
» ^apparent in another traversable averment. 

'< And says that on the consideration that plaintiff would marry 
one E. F. the defendant promised the plaintiff to pay him on his 
said marriage Company's rupees . And that the plaintiff 

married the said £• F., but that the defendant hath not paid the 
money. 

Pleas thereto : — 

1st. The defendant denies the consideration. And this, ho* 
» 2nd. The defendant denies the promise alleged. And this, 
&c. 
3rd. The defendant denies them arriage alleged. And this, &c. 
4th. The defendant says that he hath paid the money to the 
plaintiff. And this, &c. 
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And says that in consideration that plaintiff would buy a horse 
of the defendant, the defendant promised the plaintiff that the 
horse was then soond. And the plaintiff says he bought the horse, 
and that it was then unsound. 

(Any special damage may be laid.) 
'^ And the plaintiff claims damages, &c. 
" Pleas thereto : — 

*^ 1st. The defendant denies the consideration alleged. And 

this, &c. 
^ 2nd. The defendant denies the promise alleged. And this, 

&c. 
'< 3rd. The defendant denies that the plaintiff bought the 

horse. And this, &c. 
" 4th. The defendant says the horse was then sound. And 
this, &C. 
** Says that the defendant is liable to pay the plaintiff Com- 
pany's rupees now due on a bond of the defendant 
to the plaintiff. 

<' And the plaintiff claims damages, &c. 

" 1st. The defendant denies the making of the bond. And 
this, &C. 
'^ In an action on a bond with a penalty or for a penal sum, 
within the meaning of the statute 8 Ac 9 W. 3. c. ] 1., s. 8., if the 
plaintiff proceeds for the penalty as the debt, as he would have 
done in an action of debt for the penalty, the plaintiff must state 
in his plaint that he seeks to recover the penal sum as the debt in 
his action, and he must state in the plaint the condition, covenant, 
6r agreements, for a breach or breaches of what respectively he 
claims the debt as due, and assign breaches in the plaint, number- 
ing each distinct assignment of a breach by a distinct number. 
And the breaches must be so stated that it may be understood for 
what particular acts or omissions he proceeds. Provided that any 
generality of statement which has heretofore been permitted to 
avoid prolixity in pleading, shall still be allowed as well in this as 
in other pleadings. 

^< And says that the defendant is indebted to him in the penal 
sum of Company's rupees 400,000, by virtue of a certain bond of 
the defendant to the plaintiff in that penal sum, which the plaintiff 
seeks to recover as the debt in this action, and which bond has a 
certain condition underwritten, which contains amongst other 
things as follows (set out so much as the plaintiff thinks requisite 
for the particular cause). 
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"Pleas thereto;— 

*' Ist The defendant denies that the bond alleged is his bond 
(this will put in issue merelj the execution of that bond) with 
that condition. 

<' 2nd. (Any appropriate pleas, may then be pleaded to the 
breaches assigned.) 

" The defendant will not be at liberty to deny any facts, which 
he is estopped by the specialty or otherwise from denying ; and 
the estoppel may be insisted on by demurrer or plea, according as 
the matter of estoppel appears or not in the pleadings set out. 

" If the plaintiff has not set out in his plaint the whole con- 
dition, and the defendant has denied or asserted in his pleas any 
thing which he is estopped from denying or asserting, then the 
plaintiff may, by his replication, set out the whole condition and 
demur, if the matter of estoppel be apparent. 

" And says that the defendant, by his deed, containing certain 
articles of agreement, between plaintiff and defendant, agreed with 
the plaintiff, amongst other things, that the defendant would serve 
the plaintiff, as a clerk to the plaintiff, for the term of fire years, 
then next following the execution of the deed. And the plaintiff 
says that the defendant hath broken the said agreement with the 
plaintiff in this, that he afterwards and before the expiration of 
the said five years, refused to serve the plaintiff as such clerk, and 
unlawfully left the said service. 

" And the plaintiff claims damages to the amount of Company's 
rupees 

"Pleas thereto: — 
" Ist. The defendant says that the deed alleged is not his 

deed. And this, &c. 
" 2nd. The defendant denies that he agreed as alleged. And 

this, &c. 
" 3rd. The defendant denies that he- refused to serve as 

alleged. And this, &c. 
" 4th. The defendant denies that he left the service. And 
this, &c. 

" If the defendant means to say, that he left the service, but 
lawfully, he must state the cause of his departure, and so justify 
the apparent breach of covenant. 

" And says that the defendant uiyustly detains from the plains 
liff certain goods of the plaintiff as described ia the parti6ulars 
annexed. 

" And the plaintiff seeks to recover the same, or . the value 
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thereof, and his damages for the detention of the same. And the 
plaintiff claims damages, &c. 
" Pleas thereto : — 

^* 1st. The defendant denies the property alleged. And this, 

*' (A lien of the defendant may be given in evidence under the 
above plea.) 

'^ 2nd. The defendant denies the detention alleged. And 
this^ &C. 
*^ And says that the defendant kept a dog, accustomed to injure 
mankind, the defendant then knowing that the dog was so accus- 
tomed ; and the plaintiff says that the dog, whilst it was so kept> 
attacked and injured the plaintiff, and wounded one of his legs 
seriously (add any special damage). 
'* And the plaintiff claims damages. 
** Pleas thereto: — 

*' 1st. The defendant denies the keeping alleged. And this, &c. 
" This will put in issue only that the plaintiff kept that dog, 
not the dog's mischievous propensity, which must, if intended to 
be denied, be distinctly denied by a separate plea. 

'^ 2nd. The defendant denies the knowledge alleged. And 

this, 8cc. 
'^ 3rd. The defendant denies the attack and hurt alleged. 

And this, he, 
<< 4th. The defendant says that at the time of the commission 
of the said alleged injury, the dog was shut up in a cer- 
tain stable of the defendant, whence the said dog could 
not escape, and that the plaintiff wrongfully entered the 
said stable, and that the said dog then attacked and bit the 
plaintiff, which is the injury complained of. 
" Replication: — 

'* The plaintiff says that it is true that he entered the stable^ 
but he says that he entered it by the licence of the plaintiff. 
" Rejoinder : — 

'^ The defendant to the replication denies the licence alleged. 
And this, &c. 

*^ And says that the defendant maliciously published concerning 
the plaintiff a false and defamatory libel, containing the false and 
defunatory matter following. He stole a watch. 

" And the plaintiff claims damages to the amount of Company's 
rupees 

^ And says that the plaintiff was and is an attorney of Her 
Majesty's Supreme Court of Judicature at Fort William in Bengal, 



46 Special Pleading Befornu 

and that the defendant maliciously published oonceniing the plains 
tiff as such attornej a false and defamatory libel, containing the 
false and defamatory matter following (here state the libel). 

'< And the plaintiff claims damages to the amount of Company's 
rupees 
" Pleas to the first precedent : — 

*^ 1st. The defendant denies the publication complained of. 
And this, kc 
" This will put in issue the fact of the publication only by the 
defendant, 

<< If the UbellouB nature of the writing be intended to be denied, 
the defendant should add to his plea < and its imputed *characterJ 
And this, &c. 

" 2nd. The defendant denies that the publication was ma«i 

licious. And this, &c. 
^* 3rd. The defendant denies that the publication was con- 
cerning the plaintiff. And this, &c. 
" 4th. The defendant says that heretofore and before the 
publication complained of, the plaintiff feloniously stole a 
certain watch, the property of 
" Replication to the 4th plea : — 

" The plaintiff denies that he committed the felony alleged 
against him. And this, &c. 
" Pleas to the second precedent : — 

*^ 1st. The defendant denies that the plaintiff was, at the 

time of the publication alleged, an attorney as alleged. 

And this, &c. 

*^ 1£ the defendant means to deny that the publication alluded to 

the attorney^ in any character or at all, he will plead the plea 

given before as the 3rd to the first precedent. 

" If merely that it related to the plaintiff in the character of an 
attorney, he will plead as follows : 

" The defendant denies that the publication was concerning 
the plaintiff as such attorney. 
<< And says that the defendant assaulted the plaintiff and beat 
him. 

" (Any special damage may be alleged that the case will admit 
of.) 

'* And the plaintiff claims damages, &c. 

" In an action for a trespass to real estate, if the possession of 
the plaintiff be denied, that will put in issue only the fact of the 
possession^ not the right to the possession. 



Speeml Pleading Reform. 47 

^' K the defendant mean to set up title in himaelf or some other, 
he must plead accordingly. 

'^ And says that the defendant unlawfully entered a dwelling- 
house of the plaintiff situated in Hare Street^ Calcutta, and con- 
tinued therein for nearly five hours then next ensuing, and during 
all the time aforesaid greatly disturbed the plaintiff in the posses- 
sion of his said dwelling-house, and took and carried away divers 
goods of the plaintiff, then being in the said dwelling-house. 
** And the plaintiff claims damages, &c. 
" Pleas thereto : — 
" 1st. The defendant denies the entry alleged. And this, &c. 
" 2nd. The defendant denies that the plaintiff, at the time 
when, &c. was in possession of the said dwelling-house. 
And this, &c. 
^< drd. The defendant denies the continuation alleged of the 

alleged trespass. And this, &c 
" 4tL The defendant denies the asportation alleged. And 

this, &c. 
" The defendant denies the property of the goods alleged. 

And this, &c. 
*' 6th. The defendant as to the trespasses alleged says, that 
befjl^re the entry alleged, he had demised the dwelling-house 
to tiie plaintiff for a certain term, at a certain rent, which 
term had, before the time of the said entry, expired, and 
that the plaintiff was in possession of the house, without 
title and without the assent of the defendant, and that the 
defendant entered upon the premises in the possession of 
the plaintiff, to resume his possession thereof, and stayed 
therein the time mentioned in the plaint And he further 
says, that the goods were, at the time of the re-entry of de- 
fendant in the said house, and that the defendant requested 
the plaintiff to remove them therefrom, who refused to do 
so; whereupon the defendant removed them from the said 
house, and placed them outside in a near or convenient 
place adjoining, as he lawfully might, because the same 
were then encumbering the house of the defendant. 
" Replication : — 

<< The plaintiff, as to the sixth plea, denies the expiration of the 
term alleged. And this, &c. 

*' The plaintiff, as to the sixth plea, further replying, denies 
that the plfiintiff was in posseasion without title. And this, &c." 
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Thus much for Calcutta. But we need only refer to 6ur 
past pages to prove that the necessity for the amendment of 
the law is also fully admitted at Bombay. The Judges of the 
Supreme Court in this settlement have adopted the Equity 
Keforms which we had occasion very recently to show* had 
been promulgated at Calcutta, and the Chief Justice^ (Sir 
E. Perry,) on handing down the rules, made the following 
observations, which certainly tend towards effecting one 
uniform procedure at Law and in Equity. 

" These rules are only a step, but they are a very important 
step, towards that which has always appeared to be so desirable in 
this Court — uniformity of procedure. From the unanimity which 
exists between my learned brother and myself on this subject, and 
from the general feeling of the Profession here, so far as I can 
ascertain it, t believe that if the terms of our charter allowed of 
the amalgamation, we should be at once disposed to direct that 
all the proceedings brought into Court should come in one form, 
namely, on petition and answer. But the language of the charter 
refers too distinctly to pleadings by way of plaint, and to pro- 
ceedings by way of bill in equity, &c., to allow of this alteration 
being made without the interposition of the Legislature* 

*' The other great fundamental change, which I venture to look 
upon as the basis of all sound procedure, viz., the early appearance 
before the Judge of the parties to the suit, undoubtedly does not 
meet with general acceptance on the part of the Profession, — 
indeed, it is almost universally condemned ; but I am convinced, 
in my own mind, that, although the public opinion is not yet ripe 
for it, the day will come when the principle will be cheerfully 
admitted at all hands : and the grounds of my conviction are, first, 
the accordance of the practice with the principles of reason, such 
as they would occur to minds not viewing the subject through a 
professional medium; and, secondly, its eminent and invariable 
success wherever it has been introduced. I pointed out numerous 
instances of this success in a paper which I addressed to the 
tSupreme Gt)vernment, and which was afterwards laid before Par- 
liament ; but the most striking example of it, to an English public, 
is the great experiment of the County Courts, which up to the 
present time has been so highly and so unexpectedly successful. 

" "We have also received a very valuable paper of suggestions 
on other portions of procedure from Mr. Walker, and which shall 
receive our most careful attention; but in order to make our 

» 11 L. R. 
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inquiry more useful, it would be desirable if other attomies of the 
Court would also favour us with observations, derived from their 
own practice, directing the attention of the Court to such parts of 
our rules as appear vexatious and oppressive to suitors, and which 
it lies within the power of the Court to modify." 



ART. in.— THE CASE OF GORHAM v. THE BISHOP 
OF EXETER. 

The Queen^s Supremacy^ or the Duty of the Church to obey the 
Law. A Sermon preached at St. Matthew's, Spring Gardens, 
Sunday, 10th March, 1850, by the Rev. S. G. Gifford, B. A., 
late Fellow of St. John's College, Oxford. London : Longmans, 
1850. 

To review a sermon is not the lot, in ordinary times, of those 
who conduct a Journal like ours. But the times, if not out 
of joint, are assuredly not ordinary, when we have preachers 
in a popular chapel, like Mr. Bcftinett, denouncing from the 
pulpit the Judges of the land, and even bringing a ^^ railing 
accusation" against individuals on the Bench personally ; and 
a prelate like the Bishop of Exeter gratifying his polemical 
propensities by an assault upon the Primate of all England. 
The question, too, which has been raised in this controversy is 
purely of a legal nature, to be decided on judicial grounds ; and 
if the authority of the l^slature is to be interpreted pros- 
pectively, its conduct must be governed by the known prin- 
ciples of jurisprudence. There is nothing at all theological in 
it, — not any whit more than there is of mechanics, optics, or 
chemistry in a discussion on the Patent Laws. We therefore 
feel it to be strictly within our province to handle the subject ; 
and we think it is our duty to give the public some informa- 
tion, of which they seem to stand greatly in need, at least if 
we may judge by the extraordinary want of information 
shown by some organs of the periodical press in alluding to 
the dispute. We shall note an example of this ignorance or 
want of due reflection, we hardly know which to call it, in 
the sequel. 

VOL. XII. E 
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The caae is shortly this : The Bishop of Exeter has re- 
vised to induct Mr. Gorham to a living, on the ground 
of his holding opinions on Baptism inconsistent with the 
dogmas of the Anglican Church. Nothing could be more 
fit than this refusal, if the charge against the presentee was 
well-grounded. The Bishop had seen something in a publi- 
ciition of Mr. Gorham whidi led him to doubt his orthodoxy, 
and he administered interrogatories to him on the point. Mr. 
Gorham made no objection to a somewhat novel proceeding ; 
he answered the questions fully, and gave both his explana- 
tions and his reasons. The Bishop thereupon confirmed his 
refusal, and Mr. Gorham appealed to the Court of Arches. 
The learned Judge heard the cause on Act and Petition ; he 
complained of this mode taken to bring on the discussion, as 
much less satisfactory than the more formal and less summary 
course of Plea and Proof; he examined the question, how- 
ever, with great minuteness, and he gave his decision in the 
Bishop's favour, holding that the doctrine admitted to be his 
by Mr. Gorham was not the doctrine of the Church. From 
this sentence Mr. Gorham appealed to the Judicial Committee 
of the Privy Council, who reversed the decision of the Court 
below, and directed proceedings to be taken for Mr. Gorham's 
induction. 

In stating the proceedings in the causcj we have not even 
mentioned the point on which Mr. Gorham's opinion was 
called in question, — it was wholly unnecessary. The only 
question was, whether he held doctrines repugnant to those 
of the Church ; and now the only question is, whether or 
not a pi*operly constituted tribunal reversed the decision on 
that question. There was nothing whatever of a theological 
nature in the inquiry, — nothing, at least, to make lawyers or 
lay-judges incompetent to decide it. 

We first of all shall consider whether or not a lay tribunal 
ought to deal with such questions as the conformity of certain 
theological dogmas with the doctrines of the Anglican Churchy 
— or rather with the doctrines of any given Church, a con- 
formity with whose doctrines is the condition of possessing 
certain temporal rights. For it is most material to consider, 
that the like question might have arisen in a Colonial case, 
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and then if some Church other than the Anglican — as the 
Boman Catholic in Canada, or the Presbyterian in Demerara 
— were the one whose doctrines were alleged to be departed 
from, the Judicial Committee must have inquired of the 
conformity between the doctrines of these foreign Churches 
and the opinions held by the party. 

Now we are very far from asserting that a tribunal com- 
posed of theologians, who at the same time were lawyers and 
judges of the temporal law, would not be more able to grapple 
with the question whether any given doctrine differed or not 
from the canon of a given Church. On that head there can 
be no doubt. But no such tribunal can possibly exist. If a 
question arises upon the nature of a patent invention, — as for 
example, whether it is the same with a method practised before 
the date of the letters patent,— beyond all doubt a judge who, 
while being a lawyer, was a practical mechanic or engineer, 
would have great advantages over Lord Denman, Lord 
Campbell, or Lord Chief Justice Wilde, who are only 
lawyers and persons accustomed to weigh conflicting evi- 
dence. A jury, too, of mechanics or engineers would possibly 
(though this may be more doubtful) be better able to decide 
the question of priority,— that is of resemblance between two 
inventions, — than a jury of merchants, or shopkeepers, or coun- 
try gentlemen. But no one can suppose it possible that such 
a Bench of Judges, or such a jury, can ever be found. Besides, 
the same difficulty, arising from want of practical knowledge, 
arises in every other question, — in cases of farming, of navi- 
gation, of manufacture, of trade. In all these, the lawyer 
must, of necessity, obtain his information from practical men, 
and must apply that information to the case before him. In 
no other way can causes be tried; in no other way can 
Courts of Justice act. Yet be it observed, that in every one 
of these cases, — that is to say, in almost every cause which 
comes before any Court, — the requisite knowledge is wanting 
to the Court, and can only be obtained by examining persons 
more knowing than themselves. But do mechanics or chemists 
ever complain that their rights, or their knowledge of their 
. own arts, or their skill in their own trade, is to be judged of by 
men wholly ignorant of the subject ? Yes ; the party who 

E 2 
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loses is heard to complain, and to say, that he would have 
gamed the cause before a Court and jury of his own craft. 

Now let us observe how the Court of Appeal is constituted, 
and ask whether or not it is fitted for the decision of such 
questions as the conformity or disconformity of a given dogma 
with the doctrines of a given Church. First, there are not less 
than four Judges, who either fill, or have filled, the highest office 
in the Law, the highest seats on the Bench in Courts of Equity 
and of Common Law. These men are familiarly acquainted 
with the rules of evidence, and have had long experience of 
their application, — have passed their lives in deciding cases of 
various kinds and of the greatest importance. Secondly, they 
have access to the advice and assistance of whatever prelates 
are Privy Councillors, — and of this number always are the 
two English Archbishops and the Bishop of London. Lastly, 
there sit as members of this Court, and not as Assessors, the 
two Judges of the Consistory Courts, representing and ap- 
pointed by the Archbishop of Canterbury and the Bishop of 
London. This Court is in the constant practice of hearing 
and determining the most difficult and important questions of 
Law, both civil and international, and of Law chiefly known 
to the Judges who compose it by information of Assessors, 
exactly as they are enlightened on theological points by the 
Prelates. Nay, many questions strictly of foreign religious 
belief and observances come before this Court, — and surely 
the Judges can as well determine whether or not a dogma is 
of the Anglican Church, as whether or not an opinion is con- 
formable to the Hindoo or the Buddist faith, — or an observ- 
ance to the Buddist or Hindoo ritual, — or a custom to the 
Buddist or Hindoo discipline. 

But we now come to the gravamen of the charge agunst 
this Court. It is a lay tribunal, it is not ecclesiastical, but 
secular ; and it is not such a body that can be permitted to 
reverse the judgments of an ecclesiastical or spiritual Court 
Never was there such a fallacy (such it is in some), such 
profound ignorance (such it is in others), on this question. 
A Court is not qualified to decide spiritual questions merely 
because it is called a Spiritual Court. If a Mechanics' Insti- 
tute be composed of nine-tenths clerks and shop-keepers, and 
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one-tenth engineers or machinists, surely its judgments on 
machinery could not be said to be those of persons peculiarly 
qualified to decide on such matters. The Arches' Court is 
the Archbishop's Court, but the judge is a layman, a lawyer, 
appointed by the Primate. It is thus a Court as entirely lay 
in its composition as the Privy Council, and the only differ- 
ence is that the Crown names the Privy Council, and the 
Archbishop the Spiritual Judge. But has the qualification 
of a functionary to treat certain questions anything whatever 
to do with the authority from which he derives his judicial 
power? As well might it be contended that the Judges of 
the Courts of Law know military matters because the sove- 
reign is often a soldier, and that in the last reign they knew 
naval tactics because the king was a sailor. 

This is absurd enough, no doubt, but it is not the only ab- 
surdity. Sir H. Jenner decided below, and he might have 
attended on the Appeal in the Privy Council. But Dr. 
Lushington did attend, and he joined in the reversal. Now 
he is as much a Spiritual Judge every whit as Sir H. Jenner. 
Again, if the source of the Judge's power avails in the argu- 
ment on his qualification, the Archbishop names Sir H. Jenner, 
and he is Primate ; but the Crown names the Judges of the 
Appellate Judicature, and the Crown is head of the Church. 
It is only by a mere fiction that you pretend to find the Judge 
of the Court of Arches qualified to decide a Church question ; 
of the fiction that, though a layman, he is a Spiritual Judge, 
and exercises a clerical jurisdiction. But the King is head of 
the Church, and surely that as much makes the Temporal 
Judges competent on Church questions, as the being called a 
Spiritual Court makes Sir. H. Jenner competent. Again, 
he is not removable by the Archbishop, who appoints him, 
and therefore the Archbishop has no hand or influence what- 
ever in his judgment. Lastly, if the being named by the 
Archbishop confers a qualification on Sir H. Jenner, surely 
the being actually the Archbishop gives his Grace a better 
qualification ; and his Grace heard the appeal, and heartily 
approved the reversal ; as did the Archbishop of York. The 
Bishop of London dissented ; but it is confidently said that 
he opposed the judgment under review upon wholly different 
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grounds from the reasons of Sir H. Jenner. If so^ it surely 
says little for any decision that, incapable of standing on the 
building on which it rests, it must fall, unless it is shored up 
by other walls. The Lay Judges were only divided as one 
to five ; and when we have Lord Langdale, Lord Campbell, 
Mr. Baron Parke, Dr. Lushington, and Mr. Pemberton Leigh, 
on the one side, and the Vice-Chaneellor Knight Bruce on 
the other, we may well be permitted to afiirm, that the weight 
is nearly as much in favour of the reversal as the number. 

A measure is before Parliament for creating a new Court 
of Appeal to try such questions, and anything worse con- 
trived than the proposed tribunal we cannot well imagine. 
All the members are to be prelates, to the number of about a 
dozen, except the Chancellor, who never will be able to 
attend, and who, if he did, would be wholly powerless when 
so surrounded, and the two consistorial Judges. The profes- 
sors of divinity in the two Universities are not only members 
of the Court, but made so necessary that a quorum cannot be 
had without them.^ Now any absurdity equal to this never 
surely was propounded. These learned divines must be pre- 
sent as judges of law and fact, and neither of them ever be- 
fore probably entered a Court of Justice in his life. Let us, 
however, be just to the plan in all its marvellous proportions. 
How many of these prelates that are to constitute this incre- 
dible tribunal ever turned their attention to the examination of 
evidence, or to judicial proceedings of any kind ? How many 
times, except to preach an assize sermon, did any of them 
ever see a judge's face ? How many of them ever saw a wit- 
ness, or heard an aigument on any question of conflicting 
testimony or controverted opinion ? And do the authors of 
the measure really think that the due administration of jus- 
tice comes to men by inspiration, and that the moment the 
bill passes it will be communicated to each of them with the 
" call to take upon him the rank and station of a bishop?" 
But this is not alL A learned and most experienced lawyer 
has decided the cause in the first instance^ He has taken 

^ There would be no objection to making two of the Divinity Professors 
assessors to this Court, giving the right rev. Prelates votes in all cases of an 
ecclesiastical character. — £d. 
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the distinction between a case heard on Act and Petition and 
one heard on Plea and Proof. He has addressed his practised 
and informed understanding to other merely technical matters. 
But take the one just adverted to alone, because it exists in 
the case before us. Sir H. Jenner might certainly have 
turned round Mr. Gorham, on the ground that he required 
Plea and Proof. An appeal is asserted on that point. The 
ignorant tribunal — the tribunal whose judges know not what 
Act and Petition means, who never before heard of Plea 
and Proof in this sense, are to hear learned counsel contend 
on either side, urge arguments, cite cases, refer to text 
writers, and the ignorants are then to determine whether the 
learned Judge was right or wrong. But even this is not all. 
The bill before the Lords assumes, as its whole foundation, 
as the sole reason for its introduction, that divines, persons 
professionally acquainted with theology, must determine such 
cases. But the learning, the ability of the Bench is only one 
of the requirements to prevent misdecision ; unless the Bar, 
too, be well qualified, error may be alleged. Then why do 
not the Bight Beverend promoters of this strange measure 
require that instead of counsel learned in the law, the Bar 
should be voided, and a host of doctors in divinity enter- to 
take their places ? We submit, — we respectfiilly submit, — 
with all possible respect we submit, — to their consideration 
this improvement upon a scheme which, with the sanguine 
temper of projectors, they probably deem to be perfect. 

A further reflection naturally presses itself on our conside- 
ration. Men may not, perhaps, be too knowing to well in- 
vestigate and determine causes, but men assuredly may be 
too zealous, too full of their own conceits, too vehement in 
support of their own opinions, even on secular questions, 
conveniently and calmly to dispose of them. A jury of che- 
mists would ill try a chemical case. How much worse on 
questions of religious doctrine I See I — think I — fancy such 
a court of mere divines as is proposed I Hear the jarring 
noise 1 — see the heated look I Nay, but we start back from 
this scene, and, out of respect for the sacred Order, we let the 
curtain fall I ^ 

> See poat. Note A. 
£ 4 
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ART.IV.— TENANT-RIGHT— BENNETT v. DUKE OF 
BEDFORD. 

We have already twice discussed the all-important question 
of Tenant-right, — ^that question, on which, as we think, the 
future prosperity of English agriculture mainly depends. A 
kte event has compelled us to return to it again. We do not 
regret this, because we know that it is by repeated agitation, 
or, to use a less offensive expression, ventilation of a subject, 
that error is dispelled, (storms clear the air,) and truth is 
established. The event we allude to is the controversy 
between Mr. Wm. Bennett and his Grace the Duke of Bed- 
ford, with which the readers of newspapers were entertained 
last autumn. The result, we grieve to say, was a marked 
triumph in favour of Mr. Bennett, for his Grace was ordered, 
by an umpire arbitrator, to pay the prodigious sum of 6351/. 
lis. 4d. (II!) to Mr. Bennett as the valuation on quitting 
a farm of 347 acres, let at 300/. a-year. 

Of course this simple statement, standing by itself, and un* 
explained, could not fail to operate as a heavy blow and great 
discouragement to the cause we advocate, — the establishment 
of a good system of tenant-right. Properly explained, how- 
ever, we know that it will produce no such effect, but on the 
contrary will support our views. We therefore hasten to 
explain it. 

The facts were these. Mr. Bennett took the farm in 
question from the late Duke of Bedford, in 1831, for fourteen 
years, at 300/. a-year. In 1835 the whole of his Grace's 
Bedfordshire estates were revalued, and although of course 
Mr. Bennett had no claim for abatement, being a tenant for a 
term, yet, as the low prices of that period seemed to call for 
abatement, he was put upon the same footing with the other 
tenants, and his rent was reduced to 27021 a-year. In 1842 
the whole estate was again valued and relet, and Mr. Bennett 
took his farm on for twenty years from Michaelmas, 1843, at 
300/. a-year. In March, 1849, the events occurred which led 
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to the controversy between his Grace and his tenant ; and as 
they are stated in the agreement of reference, we think we 
cannot do better than give the recital itself, which was in 
these words : — 

** And Mr. Bennett having, at a public meeting held at Willis's 
Booms on or about 7th March, 1849, for the purpose of consider- 
ing/the depressed state of the agricultural body in consequence of 
the act of Parliament passed to amend the laws relating to the 
importation of com, expressed his sentiments concerning that act 
and its effect in the following words, namely : — ' I am almost 
disposed to regard this measure of free-trade as a dishonest mea- 
sure. I regard the redaction of one-fourth in price of the produce 
of farms through free-trade legislation as equivalent to a man's 
coming (let us suppose it to be Sir Robert Peel) at the head of a 
body of marauders, and carrying every fourth stack of corn off the 
farm, and running away with every fourth head of cattle. It is 
about tantamount to that ; nay^ worse than that, because that dif- 
ficulty once got over, we might, perhaps, struggle on, and be able 
to start afresh.' And the Duke having, by his vote in the House 
of Lords, assisted in the passing of that act, and the said agree- 
ment for a lease having been entered into previously to its passing, 
the Duke, though by no means regarding the measure as a prejudi- 
cial one to the farmer, yet, feeling that it would be an act of jus- 
tice and liberality to release from his agreement a tenant who had 
expressed so strong an opinion that the said act is calculated to 
deprive him, in common with others, of so large a portion of his 
property employed in agriculture, had made an offer to the said 
William Bennett to release him from his said agreement upon the 
terms af^er mentioned, and to pay him for his permanent and un- 
exhausted improvements upon the said farm according to a valua- 
tion to be made in the most liberal spirit and on the most equitable 
terms towards the said William Bennett which the circumstances 
of the case admit of," &c. &c 

The agreement, having recited these facts, provided for the 
appointment of two arbitrators and an umpire, who were to 
value ^^in the most liberal spirit and on the most equitable terms 
towards Mr. B.," and award the money to be paid for " the live 
and dead stock, crops, and acts of husbandry done to the fallows 
of that season, and for all permanent and unexhausted improve- 
ments completed or in course of prosecution, but not for any 
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other interest in the farm or term of years ;^ and itwas farther 
provided^ that the expense of the reference should be borne 
by the parties in equal moities, unless the award should 
direct that the whole should be paid by the Duke. The 
terms of this agreement speak for themselves. They evidence 
in the strongest degree the extreme liberality, which every 
one acquainted with his Grace would expect in any arrange- 
ment emanating from himself personally. For ourselves, we 
confess that our liberality would not have soared so high. 
We should have acted, we fear, with much less of what the 
French call ** abandon." We may be very illiberal. Perhaps we 
are. But we really have no great conf dence in noisy patriots. 
We believe that whenever a gentleman advertises himself as 
a martyr, the best course is to leave him, as the poet says, 
** alone with his glory." It is a great mistake to suppose 
that martyrdom is all pain. There are compensating pleasures 
attached to it, — the pleasure of being "stared at,'' that of being 
" talked about," and that of being " pitied." Mr. Anstey, in 
his " Pleader's Guide," says, that even in bruising there is a 
secret pleasure, — 

** A secret joy the bruiser knows 
In giving and receiving blows ;" 

and Prior, in reference to a somewhat similar subject, says — 

" If I owe Jack some obligation, 
And Jack immediately thinks fit 
To publish it to all the nation, 

Sure Jack and I are more than quit." 

Now this being so, we really think that we should have 
been disposed to have left Mr. Bennett "alone with his 
glory," — to have left him to the enjoyment of his "secret 
joy," — to have cried " quits " with him. However, his Grace 
acted on more generous principles; and not content with 
furnishing Mr. Bennett the materials of his " secret joy," he 
indulged him with the additional pleasure, — a great one, no 
doubt, — of publicly corresponding with a Duke, and, alas ! 
he placed himself in the power of an Ibbesponsible Abbi- 
TBATOB to arbitrate at will between himself and his tenant. 

The agreement signed, eaoh party named an arbitrator; 
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and, in order to fix an umpire, Mr. Bennett's arbitrator 
named two gentlemen, of whom the Duke's arbitrator sekcted 
one, Mr. Stokes, of Kingston, in Nottinghamshire, and the 
parties went to work. Many differences of opinion arose, 
and the umpire was frequently called in. At last, however, 
the valuation for live and dead stock, crops, and tillages was 
settled, and stood thus : — 

According to^ According to 



For live stock 
„ dead do. 


Mr 


. Bennett's Valuer, 

£ t. d. 

1174 14 6 

699 2 6 


the Duke 

£ 

1150 

637 


i*s Valuer. 

9. d. 


12 


Difference. 
£ 9. d, 

24 14 6 
61 10 6 


99 


crops and 
tillages 


} 


2699 11 





2412 


8 





287 


8 






4573 8 4200 373 8 

The above difierence of valuation arose principally upon 
two items, — the grain crops and a crop of giant sainfoin, 
which had stood for seed, after having been mown for hay* 
As to the grain crops the Duke's valuer insisted, that they 
should be valued at the probable price of grain, when the 
grain should be brought to market in the ensuing autunm. 
Mr. Bennett's valuer insisted, that they should be valued 
according to a scale of pivot prices which had been laid down 
in the lease, for the purpose of making quadrennial re-adjust* 
ments of the rent. The umpire decided, perhaps not un- 
reasonably, considering that Mr. Bennett's complaint was 
that prices had been lowered by the change in the law, and 
considering also the very strong language of the reference as 
to the exceeding liberality with which Mr. Bennett was to 
be treated, that the Duke should purchase the grain at this 
pivot price, instead of the probable price of the coming 
autumn. This made a difference against the Duke of 167^ 
As to the giant sainfoin, standing for seed, Mr. B.'s valuer 
valued it at 13^ an acre. The Duke's at 6/. The umpire 
decided in favour of Mr. Bennett. This item made a dif- 
ference against the Duke of about 1202. No difference arose 
as to what was to be allowed to Mr. Bennett for permanent 
improv.ements in buildings, &c., this being set at 329/. Is. 6d,, 
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though the Duke*s valuer thought 250/. would have been 
sufficient. 

Up to this point there was no material difficulty. But 
now the grand difficulty arose. It will be remembered that, 
according to the terms of the agreement^ no value was to be 
attached to the residue of the lease, yet Mr. Bennett's valuer 
called farmers and others to state that the farm was worth 
from 58. to 10^. an acre in 1849 more than it was in 1831, 
Mr. Bennett's last lease commencing in 18431 and then, 
taking Is. 6d. as the avenge between 5s. and 10^., he claimed 
the value of 7*. 6rf. an acre on 347 acres for thirteen years 
and a half, the unexpired residue of the twenty years' term 
from Michaelmas 1843, which would have amounted to 1700/. 
and upwards. The Duke's valuer of course replied, that any 
supposed interest in the term was not to be valued at all by 
the terms of reference, and that the only matter to be valued 
was unexhausted improvements by the use of artificial manures 
and cattle food purchased ; and that the proper way of valuing 
such improvements was to ascertain what quantity of arti- 
ficial food and manures had been bought, when they had 
been used, and what they had cost, and co ascertain what 
compensation Mr. Bennett was entitled to receive on the 
ground of his not having had the full benefit of his outlay; 
and, for this purpose, the Duke's valuer required Mr. Ben- 
nett to produce his books with lus bills and vouchers. This 
reasonable demand was however refused, upon which the 
Duke's valuer served on Mr. B.'s valuer a regular notice 
to produce them. Notwithstanding this notice, Mr. B.'s 
valuer persisted in refusing the information, and Mr. Stokes 
was then requested to decide whether the information should 
be furnished or not; and he decided, after taking time to 
consider, that '^it was not necessary for Mr. Bennett to 
produce any proof of outlay." 

Upon this decision being given, the Duke's valuer was 
disposed to decline proceeding any further. His Grace's 
agents, however, being over-anxious to carry out their in- 
structions, which, as above stated, were to deal with Mr. 
Bennett in the most liberal manner, his valuer was induced, 
contrary to his own opinion, to make an ofier of 575/., which 
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was estimated thus. Mr. Bennett had stated to the Agri- 
cultural Customs' Committee of the House of Commons in 
18479 that he usually expended year by year about 300/. in 
artificial food and manure. Taking this statement as a basis 
to go upon^ the Duke's valuer thought Mr. Bennett might be 
entitled to 300/. for an assumed outlay in 1848 ; half that 
sum (150/.) for 1847, and a fourth (75/.) for 1846 ; and he 
accordingly offered 525/. This offer was over liberal, for the 
outlay of 1848 must have helped to produce the crops grow- 
ing in 1849, for which his Grace was about to pay, and for 
which, therefore, Mr. Bennett ought not to have received in 
meal as well as in malt. It was, nevertheless, rejected by 
Mr. Bennett's valuer ; and as, under such circumstances, the 
Duke's valuer, thus denied the proper means of valuation^ 
viz., the books and vouchers of Mr. Bennett, could make no 
other offer, the valuation rested with Mr. Stokes,, the umpire, 
who awarded, on this part of the case, 1300/. 1 ! I Mr. Stokes 
also directed that his Grace should pay the whole costs of the 
reference, valuation, and award, being 148/. \5s. The sum, 
therefore, payable by the Duke was : — 

£ 8, d. 
For live and dead stock, crops, and tillages - 4573 8 10 
For buildings, &c. - - - - 329 7 6 

For unexhausted improvements - - 1300 0!! 

For costs - - - - - 148 15 



Total ... - 6351 11 4 



And this prodigious sum was to be received by a tenant on 
quitting a farm of 347 acres, let sometimes at 270/., and 
sometimes at 300/. a year. 

It is needless to say, that the Duke was indignant when 
informed of the result. I|is regular agents and his valuer 
urged him to take steps to set aside the award. His Grace, 
however, with his usual liberality, ordered the money to be 
instantly paid, which, of course, was done ; but the gentleman 
who paid it felt it due to himself to make his personal protest 
both against the award and the principles on which it was 
based; and he particularly protested against the decision, 
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which had enabled Mr. Bennett to withhold all evidence of 
his oadaj on artificial food and manures. 

It is a curious fact, that on Mr. Bennett's quitting, another 
tenant wab immediately found, who took the land for the 
remainder of Mr. Bennett's term, at the same rent, and sub^ 
ject to the same covenants, as were contained in Mr. Ben« 
nett's agreement, and who undertook to take to the live and 
dead stock, crops and tillage, on the farm, at the valuation 
set by the Duke's valuer, viz., 4200i, and to pay also for 
the permanent improvements, such as buildings, &a, and for 
unexhausted improvements, such as manurings^ &c, the 
sums at which they were valued on behalf of his Grace, — 
namely, for the first, 250/., instead of 329/. 7^. 6f/. ; and for 
the last, 250/., also instead of 1300il The practical result is, 
that his Grace has been out of pocket, by his unnecessary 
concession of a fancied tenant-right, these three sums : -^ 

£ s. d. 
Excess of value of live and dead stocks, crops, 

tillages, &c. - - . - 373 8 10 
Excess of value of permanent improvements in 

buildings, &c. - - - - 79 7 6 

Excess of value of purchased food and manures 1050 



1502 16 4 



Being just five years' rent of the farm. Such has been the 
melancholy and, to all honest supporters of the doctrine of 
tenant-right, provoking result of this reference to arbitration. 
When discussing tenant-right on a former occasion, we 
dwelt earnestly on the great extent of mischief which one act 
of injustice by a landlord, availing himself of his legal right 
to turn out an improving tenant, without compensation for 
improvements, was calculated to ^o. We observed, that " it 
was not the actual damage which constituted the evil; it 
was the terror which it excited ; the alarm which it spread 
throughout the whole tenant class." We must now repeat 
the same observation — only applying it to a different class 
of persons. The evil of this monstrous decision is not the 
mere wrong done to the Duke of Bedford, it is the " terror 
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which it will excite ; the sdann which it will sprelid throughout 
the whole landlord class ; and, of course, amongst those who 
sit and vote in Parliament. If Mr. Stokes had been the bit- 
terest enemy the doctrine of tenant-right ever had ; if he had 
hated good cultivation and loved bad; if he had wished to 
injure the whole class of tenant-farmers, by setting the minds 
of all landlords against the concession of any system of 
tenant-right, however modified — be could not have carried 
out his views more effectually than by givii^ this strai^e 
and unaccountable decision. We say strange and unaccount- 
able, because we cannot conceive on what principle he could 
have received evidence of what the value of the land was in 
1831, twelve years before the only contract of letting then 
in existence commenced. 

Unfortunately this case will be gibbeted in terrorem^ and 
will be quoted as an argument against tenant-right by hun- 
dreds who will not even listen to the answer ; and yet we 
are prepared boldly to contend, that this very case, calmly 
considered and rightly understood, not only furnishes no 
argument against, but actually fortifies every argument we 
have ever used in favour of, a good system <rf tenant-right. 
No doubt this will startle some of our landlord readers, but 
we entreat them to listen, and listen calmly. 

And, first, we would observe, that we have always declared 
ourselves enemies to leases, and that a lease for twenty years 
was the origin of all the mischief here. In a former article 
on this subject, after observing that ^^ landlords were not very 
fond of leases ; that they thought, and with reason, that a 
lease bound the landlord, and that bankruptcy would, at any 
moment, unbind the tenant," we sdd, " We agree with them. 
But, agreeing with them, we cannot but say to landlords, * If 
you do not like leases, let the law itself be as good as a lease ; 
let the law be founded on the great principles of justice, and 
then the minority of farmers will cultivate with spirit, with- 
out wasting their money upon leases, stuffed with law ver- 
biage;'" and afterwards we said, ** We have already declared 
our own preference of tenant-right to leases. We are glad 
to see that the generality of the witnesses examined before 
Mr. Pusey's Committee have the same feeling. Many of 
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them declared that they did not like to be bound down to 
pay fixed rents for fourteen or twenty- one years, not knowing 
what changes might occur in prices." Now from what source 
did the Duke's wrongs proceed? Did they not proceed firom 
a lease f from that very thing to which we are opposed, and 
for which we wish to substitute tenant-right ? If a good sys- 
tem of tenant-right had existed in 1842, when his Grace re- 
let his lands (such a system, for instance, as is sketched in 
the sketch of an act printed in our November Number of last 
year at page 188.), and his Grace, satisfied with that system, 
had said, as he well might, ^^ I will have no leases on my 
estate ; my tenants shall hold under the law, and when they 
are tired of staying they may go ;" what pretence would the 
martyred Mr. Bennett have had in such case for claiming the 
honours and profits of martyrdom? His complaint would 
have been met by a very simple answer : " Are you tired of 
your occupation ?" " Yes." " Then go ; there is nothing to 
detain you here. Seek another landlord. Your permanent 
and unexhausted improvements will be valued to you." 

The very point of Mr. Bennett's complaint was the binding 
nature of his lease : " I bound myself," said he, " for twenty 
years, from 1843 ; but I did so, relying on the sliding-scale 
and its permanence ; and now your Grace has been an active 
party in abolishing that sliding-scale, on the supposed perma- 
nence of which my calculations were based. This is a per* 
sonal wrong 1" Where would this personal wrong have 
been if he had held under tenant-right and there had been no 
lease? 

But Mr. Bennett's case fortifies our view in another way. 
In our former article we said ^^ a lease biods the landlord, but 
bankruptcy will at any moment unbind the tenant." Mr. 
Bennett's case establishes that other things besides insolvency 
can unbind the tenant, — clamour (we will not use a harsher 
term) on one side, and an over-scrupulousness on the other. 
But what can unbind the landlord ? The moment ttib shoe 
pinched the tenant, he cried out, and ofi^ the shoe went. 
Suppose the pinch had been the other way. Suppose it had 
been the landlord who had sufiered by the change of prices, 
and he had fallen to weeping, would the tenant have wept too, 
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and released him ? * No ; he would have laoghed, and 
laughed heartily. We can all remember what happened to 
the late Lord King. He had let his lands on lease, when a 
pound note was worth twenty shillings. The Bank Restriction 
Act altered the value of the currency. Lord King said,." the 
fanner's produce fetches a greater quantity of this depreciated 
currency. If my farmers receive more, I ought to receive 
more, for I have to pay more for all I buy of my tradesmen. 
I shall right myself by compelling my tenants to pay me my 
rents in the currency which existed when I let my land. I 
shall insist on gold." " No," said the tenants ; and on appeal 
to the law, the tenants' view of the case prevailed, and no 
over-scrupulousness on their part prevented their enforcing 
their legal contract strictly against their landlord. 

But secondly, we would ask, what were the particular 
wrongs done to his Grace upon this valuation ? were they not 
all wrongs incident to those very leases our plan is intended 
to supersede? The first wrong was, that the grain crops 
were valued at certain fancy prices. But where did these 
fancy prices come from ? Why they came from that very 
lease, which would not have existed had Mr. Bennett held 
under tenant-right. The second injustice was, that the crop 
of giant sainfoin was valued at such a giant price as 13Z. an 
acre. Now perhaps this valuation was not in itself wrong. 
The error probably lay on the other side. It probably lay 
with his Grace's valuer in not urging that the allowing giant 
sainfoin to stand for seed after a crop of hay had been taken 
off, was dilapidation, and that his Grace ought to have had an 
allowance of 11. an acre for the excessive exhaustion the land 
must have suffered, to enable him to buy artificial manure to 
restore its fertility. If his Grace's valuer had put the case 
thus, it is not unlikely that the claim might have been con- 
ceded, either wholly or to some extent. At all events the 
Sketch of an Act provides, sect. 11., that dilapidations shall be 
set against unexhausted improvements. The third injustice 
arose from the valuation of the alleged interest in the residue of 
the lease ; and this injustice of course could never have existed 
under the supposed system of tenant-right, for that system 
presupposes the non-existence of any lease at all. With 
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regard to the remaining injustice, the allowing Mr. Bennett 
to withhold all evidence of outlay, that injustice is expressly 
provided against by clauses 4, o, 6, and ?• of the Sketch of 
an Act above referred to. 

But it may be said, '^ Under the proposed system of tenant- 
right, the landlord will always be at the mercy of an irre- 
sponsible umpire valuer; and his Grace's case shows what 
monstrous decisions men in the class of life, from which 
umpire valuers are taken, are capable of giving against land- 
lords." Of this argument we feel the force a» strongly as 
the most distrustful landlord could do, but yet it does not 
prevail with us over all the other considerations in favour of 
tenant-right. An occasional injustice to the landlord is not 
so bad as a perpetual injustice to the &rmer. An occasional 
loss sustained by an idle landlord, who does not choose to 
frame one agreement for all his tenants, have it printed, and 
without further trouble or expense get it signed by all his 
tenants, is not so great an evil as telling every industrious 
and enterprising farmer in the community (and this the com- 
mon law does) that, if he lays out capital on the land he is 
allowed to cultivate, he does it at the peril of having his 
capital forfeited to the landlord ; for this system is calculated 
to produce here the same sterility which the exactions of a 
Turkish pacha produce in less civilised regions. An occasional 
unjust transfer of wealth is not so great an evil, in a public 
point of view, as » system which practically prohibits the 
creation of wealth year by year, — a system which year by year 
causes only twenty bushels of wheat to be grown where thirty- 
two or thirty-six might be grown. To transfer wealth unjustly 
is not so bad as to cause its non-existence. 

We are, indeed, willing, most willing, to admit that an 
irresponsible judge, or rather a judge from whom there is no 
appeal, is a most dangerous personage ; for the best security 
that can be had for a careful administration of justice on any 
subject is the dread of appeal, and from an umpire valuer we 
fear that no appeal could be devised. The framer of the 
sketch before alluded to proposed that the magistrates of 
Quarter Sessions should establish a list of umpire valuers. 
We do not disapprove of this plan, but w^e incline to think 
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that it would be an improvement upon it, if the umpire were 
a barrister, and he were compelled to name a valuer from the 
list as his assessor. A barrister would certainly prevent such 
departures from the most ordinary rules of justice, as Mr. 
Stokes fell into, when he hefird evidence of the value of the 
land in 1831, just twelve years before Mr. Bennett's lease 
began, to guide him in ascertaining the value of unexhausted 
improvements as they stood in 1849. 

In conclusion, then, we would humbly submit that this 
lamentable and provoking case not only furnishes no argu- 
ment whatever agfdnst a good system of tenant-right, but 
that, if it proves anything, it proves that tenant-right would 
be a better thing than any lease. If such an act were passed 
as that before referred to, and landlords were content to rely 
on it, either with or without such partial modifications as 
each landlord's own agent might suggest to him, the following 
advantages would ensue : — 

1. Neither landlord nor tenant would be bound for any 
length of time by a bargain unsuited to an altered range of 
prices. Under such a system neither Mr. Bennett nor Lord 
King' would have sustained any wrong. 

2. No landlord could be called upon to pay for improve 
ments which he had not sanctioned by at least acquiescence, 
except such as had been made in the current year. 

3. No landlord could be called upon to pay for improve- 
ments' without having been furnished at an early period after 
the work done, and when inquiry was easy, with a clear spe- 
cification of those improvements, together with an account of 
the expense incurred in making them, supported by prices, 
bills, and vouchers, 

4. No landlord could be called upon to pay for improve- 
ments, except such as were claimed for whilst the friendly 
relation of landlord and tenant was still subsisting, unless 
perhaps those made in the current year ; and 

Lastly. Any landlord who objected to improvements could 
forbid them. 

Under such a system his Grace could never have sustained 
the wrongs he did in the case before us ; and therefore we still 
maintain that, non obstante the case of Bennett v. Duke of 
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Bedford, the establishment of a well-arranged plan of tenant- 
right would be alike beneficial to the landlord, the tenant, the 
labourer, and the public. 

Of course the benefit would be felt more sensibly in Ireland 
than in England. In that country we firmly believe that 
aided by the Encumbered Estates Bill, it would substitute 
industry, enterprise, wealth, and contentment for idleness, 
hopelessness, poverty, and predial agitation. 

We observe that Mr. Pusey has lately reintroduced his 
Landlord and Tenant Bill of last Session, and that Sir 
William Somerville has introduced a Bill on the same subject. 
We have read both bills, but we make no comment upon 
them, because they do not even profess to deal with the 
difficulty, in the simple and easily intelligible way we have 
ever advocated. Our principle has always been, " Reverse 
the rule of law, but do not interfere in the slightest degree 
with agreements." The rule of law, is, " forfeiture of all 
improvements to the landlord." Where the landlord does not 
wish such forfeiture, or the tenant will not submit to it, 
the rule of law is varied either by written agreement, or 
a tacit reference to the custom of the country ; which, whether 
more wise or less wise, is never quite so foolish as the common 
law. We say, reverse that rule of law, and substitute a law, 
which, as to things capable of removal and put up at the 
tenant's sole expense, will, in the absence of special agreement 
to the contrary, authorise him to take away what he has so 
put up, if he and his landlord cannot agree as to the sum to 
be allowed for them, if left ; and as to things incapable of 
removal, such as drainage, &c., will authorise the tenant to 
insist upon being paid for them their fair value, to be ascer- 
tained by arbitration, unless there is some \vritten agreement 
to the contrary. We are confident that this simple change, 
which would be fully effected by the sketch of an act we 
have above referred to, would gradually and very soon pro- 
duce every effect which the most ardent lover of agriculture 
could desire. Those landlords, who thought the system pre- 
scribed by the Act a good one, would " let well alone ;" 
those who thought it altogether bad, would protect themselves 
from its operation by a written agreement with their tenants. 
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and those who thought it in the main good, yet capable of 
improvemiBnt, would substitute a form of agreement, which 
adopting the law as its basis, would add such qualifications or 
improvements, as their superior ingenuity, or that of their 
agents, might devise. Meanwhile agriculture would progress, 
and we might perhaps at last be able to snap our fingers in 
the faces of Mr. Sandar's correspondents either at Stettin or 
elsewhere. 



ART. v.— LORD JEFFREY. 

The extinction of a great light in the legal world is an event 
which naturally engages the attention of those who conduct 
the Law Review ; nor would it be easy to name jurisconsult, 
whether on the Bench or at the Bar, whose removal would 
create a blank more hard to fill than that left by Lord Jeffrey. 
With 'claims of the highest kind to the respect of the pro- 
fession he united talents and accomplishments rarely found 
among those who devote not their time nor confine their 
efforts to professional pursuits, and the same irreparable loss 
which places the former in mourning is felt as an equal 
calamity in all the World of Letters. 

Francis Jeffrey was born at Edinburgh in the year 1772, 
the son of a highly respectable practitioner, who filled an 
office of trust and importance in the Supreme Civil Court, 
by a lady of the family of Morehead of Horletshon, in the 
county of Stirling. Part of his early education he received 
at Edinburgh and part at Glasgow ; but he afterwards was 
entered of Queen's College, Oxford, where he studied for 
several years. In 1794 he was called to the Bar in Scotland, 
and for some years made little progress in his profession. 
Yet he had well grounded himself in the principles both of 
the civil and the Scottish law, and he had diligently applied 
his extraordinary talents to the cultivation of eloquence, as 
well in speech as in written composition. His classical 
education was that of an accomplished scholar. With all 
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the poets especiall^^ whether of Greece or of Bome, he had 
a most fiuniliar acquaintance ; and his skill in these languages 
remained unimpaired through after life, insomuch that to the 
last he read for relaxation the Greek classics almost as easily 
as the Latin. It was probably from his natural love of 
poetry that he somewhat undervalued the great orators of 
the Attic school — partly too from a proneness to paradox, 
allied with the extraordinary ingenuity of his mind, and his 
disposition to grapple with great difficulties. 

In the celebrated school of debate, whence many orators 
have proceeded, — the Speculative Society of Edinburgh, — 
he bore a most distinguished part ; and there are those still 
living who never can forget the brilliant display so often 
made in that seminary of his singular readiness in debate, the 
subtlety of his reasoning, and the extraordinary liveliness of 
his fancy — a fancy ever under control, and used always for 
the purpose of aiding the argument, or arriving by a short 
route at the conclusion. 

He had been eight years at the Bar, and had during the 
more recent of those years obtained a fair share of practice, 
when he joined during the long vacation (Scotch barristers 
go no circuits) a few of his more intimate friends in establish- 
ing the celebrated Journal the " Edinburgh Review,'* of 
which he continued to act as sole editor for the long period 
of twenty-seven years. The first number appeared Oct 25. 
1802, and there were three editions exhausted in as many 
weeks. By far the finest of the papers were contributed by 
himself. The first, on the causes of the French Revolution, is 
perhaps the best, being remarkable alike for calm philosophic 
reasoning and for the most brilliant play of imagination. But 
that on the Poetry kA the Lake School is hardly inferior in 
these qualities, while its satire has a point and a force never 
surpassed. 

The great and increasing success of this Journal, while it 
mightily raised him in the public estimation, in no way in- 
terposed with his progress towards extensive practice at the 
Bar. The moderate amount of business in Scotland, and the 
relief from attendance on circuit, renders it far easier for a 
Scotch advocate to cultivate literary pursuits than for an 
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English barrister. Our Themis is a far more jealous mistress 
than theirs ; and the literary reputation which would inevi- 
tably prove fatal in Westminster Hall rather aids than im- 
pedes the lawyer's progress at Edinburgh : so at least it was 
in Lord Jeffrey's case ; but we are not aware of any other in 
which great eminence was attained in both departments ; Sir 
Walter Scott had no success at the Bar ; and the works of 
Monboddo and Kaims were rather the fruit of their leisure 
when they had been raised to the Bench, than of the intervals 
between session and session while struggling at-the Bar. 

Having for many years been indisputably at the head of 
his profession, he was in 1829 chosen Dean of the Faculty, 
upon Lord Moncrieff being raised to the Bench. Our readers 
are aware that the Bar elect their own chief, who obtains 
rank in Court over all, except the two Counsel for the 
Crown, the Lord. Advocate, and Solicitor-General. It was 
deemed advisable that he should, on this auspicious occasion, 
give up his Editorship of the Review, and we believe he only 
upon one or two occasions after that time, ever contributed 
any papers to this once so famous joumaL 

On the formation of the new ministry late in 1830 he was 
made Lord Advocate, and was afterwards t^nOsen to represent 
!E>linbuigh in Parliament. His success in the House of 
Commons disappointed his admirers, chiefly because he began 
so late in life to enter on a new field, somewhat because he 
spoke generally above his audience. It needs scarcely be 
added, that he never addressed the House without displaying 
that subtlety, readiness, and fancy for which he was dis- 
tinguished in all his exertions. As a man of business in 
managing the difficult and important bills for reforming the 
representation, and afterwards the principal corporations, of 
Scotland, he showed a capacity striking at once for the clear- 
ness and wisdom of his views, the conciliation of his demeanour, 
and the resources of his defence in all the stages of those 
difficult discussions. 

A vacancy having occurred on the Bench in 1834, he was 
promoted to it, and there is but one voice, as there can be 
but one opinion, regarding his most eminent judicial qjialities. 
He is by common consent allowed to rank among the very 
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ablest of the Scottish Judges^ his distinguished contemporaries; 
and from what we have had occasion to see of his decidons, 
with his arguments in explaining or supporting them, we 
should without any hesitation place hifli among the greatest 
that ever sat on that bench. 

We have spoken of his literary as well as of his forensic 
laboui». It remains to add that in society his powers were 
great, his social intercourse truly fascinating. His occasional 
jeius dCesprit, too, cannot be easily forgotten by any who may 
have had access to them. A ludicrous imitation of Horace's 
" Otium Divos " is still well remembered, and yet better was 
one of the jEU vetu^to nohilis ab LamOy being an imitation 
closely parodying the original^ from a judge, a great lawyer, 
but of somewhat ridiculous manner and diction, to an advocate 
of the name of Lamy. 

The private character of this very elninent person was un- 
impeachable. His integrity, both professional and political, 
was perfect. His spirit was high and undaunted, his sense of 
honour quick and delicate, and his temper most kindly and 
sweet; his affections warm and steady. It would be very 
difficult to name any great man, whelher in the world of law 
or of letters, whose personal good qualities were so entirely 
without an exception. 



ART. VL— LAND AS AN ARTICLE OF COMMERCE. 

1. Bill to Facilitate the Transfer of Real Property, Brought in 
by Mr. HENRr Drummond and Mr. Wood. 1850. 

2. Bill to amend the Laws for the Registration of Assurances of 
I^ands in Ireland, Brought in by the Solicitor-General, Sir 
George Grey, and Sir Wm. Somerville. 1850. 

We fear that our readers may be ahnost weary of our re- 
peated articles upon the subject of the Transfer of Land, the 
measures proposed or adopted to facilitate it, and the prin- 
ciples upon which measures for this object ought to be 
founded. Our excuse for again returning to the consideration 
of it is, — That no subject of law amendment affects larger or. 
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more important interests — on none b amendment more 
called for -^ in none is it more easily practicable — and in 
none, perhaps, are the true principles upon which the law 
ought to be amended, and can alone be efficiently amended, 
so little generally understood. The very name of convey- 
ances of land, of title to land, of instruments relating to land, 
calls up before the imagination of the affrighted layman the 
vision of an endless series of verbose documents, of which 
he understands little more than that he hopes that they 
may make his estate secure, and is certain that he has a 
great deal to pay for them. To the vision of the lawyer, on 
the other hand, the words conjure up a. multitudinous array 
of legal spectres, — uses, limitations, remainders contingent or 
vested, powers, estates, — ghosts to lay which requires the 
sustained exercise of the subtlest and most practised intellect, 
and from which he cannot conceive the possibility of an ef- 
fectual deliverance. Yet the transfer of land, as we have 
before endeavoured to prove, and hope in this article to prove 
again, could be reduced to a form so simple that any man of 
the slightest pretension to education could understand it ^ 
could be effected at a cost so small, as to be inappreciable in 
even the smallest transactions — could be made to convey a 
title so certain, as to amount to absolute security, if only we 
set to work about it in the right way. 

But what is the right way ? We take advantage of the 
opportunity afforded us by the introduction of the bills whose 
titles are given at the head of this article to point it out — 
to lay before our readers the process of reasoning by which 
the propositions just laid down are to our minds demon- 
strated ; and by the aid of the light thus thrown upon the 
subject, we shall proceed to consider what these bills propose 
to effect, and how far this falls short of that which may be 
effected. 

To begin then from the beginning. What is it which 
gives rise to the complication in the title to land ? Whence 
do the difficulties attending its transfer have their origin? 
They arise from two sources : from the degree of power con- 
ceded to Englishmen, by law, over their lands ; and from the 
permanent nature of that species of property and the facility 
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with which it can be identified. If we had no power of creating 
any limited interest in the lands in our possession, — if, by 
law, every body who possessed an interest in any lands was 
entitled absolutely to dispose of those lands, — it is very clear 
that the title to land would be no more complicated than the 
title to a book, or a chair, or any article the absolute right to 
which is commonly identical with the possession of it. On 
the other hand, if land was as easily destroyed by the use of 
it as is, for example, a glass of old port; or, if one piece of 
land was as little distinguishable from another as are, for ex- 
amplci new florin pieces, it is clear that, whatever the law 
might be as to the creation of limited interests in it, the nature 
of the thing itself would prevent them from being created. 
But as land is in its nature permanent and easily identifiable 
— r as Englishmen are left by the laws, within certain wide 
limits, at liberty to create as many limited interests in the lands 
of their possession as they please — as thus there may be, at 
the same time, on the same lands, a vast variety of co-existent 
interests — one man entitled for life ; another on his death, 
if he leaves no child ; a third if he does leave children ; here 
a creditor claiming a lien for his debt ; and there a legatee 
for his legacy : — as, morever, many of these claims may rest 
upon wills, settlements, or other legal instruments obscurely 
worded and of doubtful construction, giving a right, if one 
interpretation is correct, to A. ; and if another, to B. ; and if 
a third, to C. ; — it follows, that if a purchaser wants to acquire 
the complete dominion over the land which he may purchase, 
free from all liability to claims upon it, he must do that 
which, by his own unassisted efforts without legislative aid, 
it is in the nature of things impossible that he can be sure of 
doing thoroughly ; that is to say, he must ascertain with cer- 
tainty all the persons who can have any claims upon the land, 
and satisfy himself that these claims are all in some way or 
other disposed of. 

We have now laid bare the root of the difficulty attendant 
upon the transfer of land ; and having done this, it will not 
be hard to show the means of eradicating it. The difficulty 
of the purchaser in procuring a good title to land resolves 
itself into these two difficulties, of which one always must 
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occur, and the other often may. Ist. That he has to make 
out who of the innumerable persons who may by possibility 
assert claims upon any particular lands do, in fact, assert such 
claims ; and to obtain the assent of all these persons to the 
sale to him. 2dly. That in making out who may assert 
claims upon the lands, he may have to put a meaning upon 
badly expressed instruments, by which former possessors of 
the property during a long previous time have chosen to ex* 
press their pleasure about it. 

Now as to the first of these difficulties. It arises from this 
circumstance, that the law casts upon the purchaser of land the 
impossible task of proving a negative, — of satisfying himself 
that there is no one having claims upon the land whom he has 
not ascertained. But let the law reverse the operation. Let 
it call upon all those persons who have claims upon any lands 
to do, what they must always have the power of doing,— that is 
to say, to record them in a public register in such manner that 
a person who de^es to buy any particular lands may have 
nothing to do but to ascertain by inquiry all the claims entered 
against those lands which lie has to deal with. It will be 
obvious that by this requirement the first difficulty will vanish ; 
the purchaser will be able to confine his inquiries within ascer- 
tained limits ; he will be sure that there is no valid claim upon 
the lands he wishes to acquire of which he has not notice. But 
he may still be a long way off from the point to which we 
wish to bring him. He may still be beset by uncertainties 
arising from the doubtful meaning of the legal instruments by 
which the existing claims upon the property have been created 
or transferred; and even when it is clear who the claimants 
are, they may be so numerous that the task of obtaining a 
binding release from their claims may be a work of great 
labour and expense. Is there no remedy for these evils? We 
believe there is. We think the legislature might effectually 
remedy them by extending a little further the same principle 
by which it becomes possible to remedy the first class of evils 
above noticed. Let provision be made for the conveyance of 
the absolute interest in any lands, — that interest which a pur- 
chaser always wishes to acquire — by means of transfers made 
in certain prescribed forms upon a public register. Let it be 
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provided that on the death of the party in whose name any 
lands stand upon this register they shall devolve, either to 
those whom he has named to execute his will, or to some 
person to whom the duty of administering this property has 
been assigned by the proper tribunal, and let those persons be 
trustees for those who are beneficially interested in the lands. 
Give to all persons who may possess any limited interests in 
any lands entered on this register the power of protecting 
themseloesy by stopping any transfer of the land so long as 
their interest lasts, unless it be made with their consent. 
But let it be the law that if they do not exercise this 
power,— if they allow the land to be transferred, — they may 
indeed have a claim against the purchase-money, but their 
claim against the land will be gone. So that a transfer upon 
the register made by the persons in whose name the lands 
stand on the register shall have the eifect of conveying the 
absolute interest in the lands comprised in it, subject only to 
such claims as may exist upon it at the time when it is first 
put upon the register. Or, — to sum up our proposal in the 
phrase used by Mr. Robert Wilson, to whom the merit of 
suggesting this idea is due, — Apply to the transfer of land by 
a legislative enactment, that machinery which has so long 
and so successfully been tried in the transfer of stock. ^ Do 
this, and you will at once supply a simple but radical cure for 
the present difficulties which beset all dealings with land. 

We have often thought over this proposal, and the more 
we think of it the more satisfied we are of its perfect feasibility. 
Some slight modifications, indeed, of the plan pursued in 
the transfer of stock seem to us necessarv, in order to accom- 
modate the system to the ordinary wants of the owners of 
landed property, or to guard against the risks to which that 
species of property is exposed. But the principle of the plan 
appears to us unassailable. We will endeavour to explain in 
what the modifications above alluded to consist ; and shall at 
the same time attempt, by tracing a little more in detail the 
working of this system of transfer, as we conceive it, to im- 

' See Report of Law Amendment Society, 4 L. R. pp. 351, 352. 
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part to our readers that conviction of« its practicability and 
usefulness which we entertain ourselves. 

Imagine then a Public OflSce established for the Transfer of 
Land. The first process in order to procure a transfer of land 
by means of it would consist in delivering at this office a 
written applicatiou on the part of the person by whom the 
transfer was to be made, stating the name of the person to 
whom the land was to be transferred, and containing a de- 
scription of the lands, referring to any public map of the 
district where they are situate, such as the Ordnance maps 
or the maps used for the commutation of tithes, and wherever 
no such map was in use, containing such particulars as were re- 
quisite for the purpose of identifying the lands. The applicant 
would declare that he had the right to the fee-simple of the 
lands, subject only to such claims, if aily, as were mentioned 
in his statement. The statement and the description would 
be numbered and filed in the Transfer Office. We will sup- 
pose, though it is not indispensable to the scheme, (for the 
transfers may be made on separate sheets of paper or parch- 
ment afterwards filed,) that the register of transfers of lands is 
kept, like the register of transfers of stock, in large books. 
Thei\, in one of these books a page would be headed with a 
reference to the description and statement delivered at the 
office, and an entry would be made in the form following : — 
" /, A. B.y ofSfc.f in consideration of the sum of & , hereby 
grant the lands comprised in the description above referred tOy 
to C. D.y of §*c." By force of an Act of Parliament this 
entry, so soon as it had been completed by the signature of 
A. B., either personally or by m^ans of a power of attorney, 
would vest all the interest which A. B. possessed in the lands 
described at the date of the entry, subject' only to the claims 
mentioned in the statement accompanying it, in C. D. during 
his life, and after his death in his executors or administrators 
in trust for his devisees or heir-at-law. The lands to which 
this entry relates would now form upon the Register a par- 
ticular head, under which all subsequent transfers of those 
lands would be entered, and which would be distinguished by 
a particular number. 

Upon the completion of the transfer, there would be issued 
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to the person in whose name the land stood, a certificate 
numbered in any way which the Registrar chose to direct ; so 
that no person who did not know what the number of any 
particular certificate was would be able to discover it from 
any thing that appeared upon the Register ; and at the same 
time an entry of the number of the head would be made in 
another register, called the Register of Lands, both for con- 
venience of reference and to prevent the possibility of a 
double entry of the same lands upon the Register of Trans* 
fers. In this Register of Lands would be contained a list 
of all the lands entered upon the Register of Transfers^ 
classified under their localities by reference either to the 
maps of the several districts, in cases where such maps existed, 
or to the descriptions given of the lands of which no maps 
could be obtained. So that by its means the head under 
which any particular lands were entered on the Register of 
Transfers would immediately be found. If now the person 
in whose name any lands stood upon the Register of Transfers 
desired to transfer them to any other person, he would have 
only to surrender the certificate given to him, and to sign an 
entry similai: to that by which the lands were transferred to 
him, and made under the same head. The Act of Pai'ligment 
under which the Register of Transfers was established, would 
thereupon vest in the person to whom the transfer was made 
and his executors or administrators, all interest in the lands 
which the original grantor possessed, free from all claims upon 
it arising subsequently to the entry of the lands upon the 
Register. If, instead of transferring all the lands standing in 
his name, the owner wished to transfer part only, the same 
process would be repeated, with this difference only, that the 
transfer would be entered upon the Register under a new head 
confined to the lands transferred, of which a proper description 
would have to be delivered at the office ; and that the remain- 
ing lands, forming the original head, would also be carried to 
another head from which the lands transferred would be 
excluded; just as at the Bank, if A. B. transfers to C. D. 3,500Z., 
part of 10,000/. standing in his name, A. B. would thenceforth 
appear in the Bank books as the proprietor of 6,500Z. only. 
On the completion of each one of these transfers a new 
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certificate would be issued to each person in whose name the 
lands stood for the time being ; and without the surrender of 
these certificates no transfer of the land would be permitted 
unless by order of the Court of Chancery. 

Such is the outline of our proposed machinery. We are 
now in a position to explain the differences between it and 
that in use for the transfer of stock. 

The first and one of the principal differences is the issuing 
imd the use of certificates^ which we advocate on these 
grounds: — 1st. By its means it will be possible to leave the 
Eegister open for public inspection, so that all who have 
claims upon the property of the person^ in whose names any 
lands stand may readily obtain the information necessary 
for the assertion of their rights, while yet an effectual check 
will be put to the abuse of the knowledge thus attainable. 

2nd. The existence of certificates will be an excellent 
safeguard against improper transfers by trustees. No man 
will be compelled to place implicit confidence even in his 
own trustees. He may have, in his own possession, the 
document, without which a transfer cannot be made unless 
by the intervention of an authority, of which a trustee 
desirous of committing a breach of trust would be the last 
pereon to invoke the aid, — the authority of the Court of 
Chancery. 

3dly. For the like reason, the deposit of certificates will 
offer a most convenient and safe mode of effecting that 
species of security called an Equitable Mortgage, of which men 
engaged in commercial business so often avail themselves in 
order to procure the advance of money for a short time. 

The second point in whfch we propose to modify the 
machinery used for the transfer of stock in applying it to the 
transfer of land, is not quite so obvious, but is not less 
important. It is, the nature of the interests which could be 
created in lands standing on the Eegister by means of legal 
instruments other than transfers upon the Begister. 

But before we enter into an explanation of this point, it 
may be convenient to notice another part of out* plan for 
the protection of persons entitled to limited interests in lands 
entered on the Register, which is in fact only an extension 
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of a principle by which protection is every day afforded, in 
the case of stock, to similar rights. That is to say, we 
would enable any person who possesses such an interest, by 
application to the Transfer OflSce, to secure that notice 
should be sent to him by the Registrar at some place ap- 
pointed by himself within reasonable bounds, and that no 
transfer of the lands to which the notice applied should be 
made until the lapse of a sufficient time to allow of his 
applying to the Court of Chancery to stop the transfer. 
We proceed to the second point of difference between 
transfers of stock and the proposed system of transferring 
land. 

It is a matter of every-day experience that all sorts of 
limited interests may be created in stock. But they are all 
created by way of trust ; that is to say, they can be enforced 
only by proceedings in Courts of Equity. No man can sue 
upon them in the Courts of Common Law, which will recog- 
nise no interest in the stock but that absolute interest conveyed 
by the transfer on the Bank books. Now it appears to us that 
it would be very inconvenient if in the case of lands entered 
upon the Register the same result should follow. The nature 
of landed property makes the granting of interests lasting for 
short periods, that is, of leases, generally indispensable to 
its enjoyment. And the Court of Chancery does not, we fear, 
possess that degree of favour in the eyes of the landed pro- 
prietors which would make them eager to have all questions 
as to the rights under such instruments decided there. Nor 
could this difficulty be removed simply by providing that 
leases for agricultural, building, or mining purposes, if made 
by the person in whose name any lands stood on the Register 
of Transfers, should, notwithstanding that ciryumstance, create 
estates valid in a Court of Law, while other limited interests 
should be left in the position of simple trusts. Not to mention 
that leases are by no means the only species of limited in- 
terest which it is customary to create on land, such a pro- 
vision would not effect all that was wanted in respect to the 
granting of leases only. In the settlement of landed pro- 
perty it is usual to give a power of leasing to a succession of 
tenants for life, and it might be highly inconvenient if the 
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signatures of the trustees In whose names the lands would 
stand upon the Register were on such occasions to be made 
always necessary. We would propose, therefore, to leave the 
persons in whose names lands stand upon the Kegister unfet- 
tered as to the nature of the interests which they could create 
in those lands by their acts. They should remain at liberty 
to declare uses of them, to grant terms of years or other 
limited estates, as they now do; and these estates should 
have, while they lasted, all the incidents that they have under 
the present law, except the one incident of indestructibility ; 
and even that should be possessed by leases for short terms of 
years at beneficial rents. These, as they are in effect the 
customary means of rendering the property in land available, 
we would exempt from all liability of being affected by 
transfers upon the Kegister. But such interests as did not 
come under this exception would be thus situated.. While 
the lands stood upon the Register in the name of the person 
from whose estate they were derived, or in that of his repre* 
sentatives, they would in no respect differ from similar inte- 
rests created under our present system of transferring lands. 
But they would always be liable to be put an end to by a 
transfer into another name. ^ In this respect, therefore, they 
would resemble the trusts with which we are so familiar in the 
case of stock. Their security would depend upon similar 
grounds ; and whenever it became desirable to transfer any 
lands affected by them, they would offer no more impediment to 
the transfer than trusts of stock now offer to the transfer of 
that species of property. But, while they lasted, the owners of 
them would possess the same kind of enjoyment of the lands 
on which they existed, as the owners of similar estates possess 
at present. It can be scarcely necessary to observe, though 
we make the observation to preclude the possibility of mis- 
take, that there would be no obligation on the owners of 
lands standing upon the Register who might wish to create 
limited interests in them^ to do so in the way we have just 

^ Our legal readers will at once see that this proposal is only a slight exten- 
sion of the power, common in marriage settlements, of revoking the uses limited 
by the instrument, and limiting new uses on the occasion of a sale. 
VOL. XII. G 
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described. They might, if they pleased, create such interests 
by means of mere trusts cognisable only in equity. But- 
they would not be obliged to do so. The long array of 
forms which the skill of the conveyancer marshals on solemn 
occasions, — as, for example, on that of a marriage settlement,^ 
— might remain unaffected. Jointures, and trusts for the por^ 
tions of younger children, and estates for life, and estates in 
remainder, and powers of providing for contingent wives and 
possible families, and powers of leasing might still expand on 
mighty fields of parchment their army of words, before the 
bewildered gaze of those who were about to enter into the 
holy state of matrimony. The rights thus secured would 
be of the same nature, though less liable to destruction, 
than they usually are now* For we have shown what 
effectual safeguards, certificates and entries at the Transfef 
OfiSce would make it possible to set up against the undue 
Qxercise by the trustees, in whose names the lands would 
stand upon the Register, of that power of sale which they 
would possess under the proposed plan by virtue of an act 
of parliament, from the fact of the land standing m their 
names, and which they possess at the present day in every 
well-drawn settlement, by virtue of the act of the parties to 
ihe instrument, under a power of sale inserted in it, without 
any check upon its exercise but that of their own personal 
responsibility. But mark the difference. On the plan which 
we propose, the rights existing under the settlement would 
interfere with the exercise of the power of transfer, so long 
only as they continue to exists and no longer. Let a transfer 
into another name once take place, and no subsequent pur- 
chaser need trouble himself about them. No question 
whether acts might not have been done under the instrument 
which the power of sale did not affect, no doubts as to the 
construction of its clauses, or the validity of the exercise of 
the powers given by it, could arise to disturb his mind. The 
settlement, and all that belonged to it, would be, on all 
future dealings with the land, as if it had never been ; when 
the barrier occasioned by it was removed, the stream of title 
would fiow on in untroubled clearness. 

The purchaser would require to satisfy himself of one 
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matter only; namely/ that the transfers through which his 
title was traced had been duly executed by the persons in 
whose names the lands had successively stood ; when this had 
been ascertained he might sleep in peace, indifferent to all 
questions arising in consequence of any act of any person 
other than himself, subsequently to the entry upon the 
register of the lands he had purchased. 

We have endeavoured to make clear the principles upon 
which a machinery might be created for the transfer of land, 
at once simple in its use, and effectual in its operation ; aflEbrd- 
ing to the owners of limited interests a degree of security of 
which our every-day experience in the case of stock proves 
the eflScacy ; but preventing their claims from infesting title, 
as they now do, with vague apprehensions for years after 
they have ceased to exist as substantial realities. By the 
light which this investigation has afforded us, we proceed to 
comment upon the two bills which we have placed at the head 
of this article. 

We are sorry to say that neither of them can we commend, 
as indicating in those to whom the task of preparing them 
has fallen a comprehensive view of what the machinery of 
re^tration is capable of effecting, and what it should seek to 
effect 

The bill introduced by Mr. Drummond and Mr. Pag^ 
Wood is little more than a reprint of the bill introduced by 
those gentlemen for the same object last year, with some 
improvements. That is to say, it is essentially only a plan 
for getting together in one view, for the use of those who wish 
for it, information of all the claims of all sorts by which any 
particular lands are liable to be affected, leaving the parties 
interested to make out for themselves, as well as they can^ 
whether or not all these claims are satisfactorily disposed of. 
Undoubtedly the bill may bear a favourable comparison witlji 
its predecessor. The provision to which exception was so 
justly made, under which a tenant for life who had been 
thirty years in possession of any lands might have acquired 
the fee-simple of them by his own act in claiming it upon the 
Kegister, is, we are glad to see, omitted. Certain clauses have 
also been introduced to facilitate the establishment of district 

c 2 
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register offices; — a laudable plan, in our judgment, if these 
offices are confined to the duty of receiving documents and 
furnishing information ; but which, if the duties of the dis- 
trict registrars are extended beyond such tasks, as Mr. Drum- 
mond appears to contemplate, would, we fear, speedily lead to 
the inconveniences which are now found to attend upon the 
local probate courts. Lastly, the bill makes registration 
compulsory for the future, as it undoubtedly ought to be, if 
infinite confusion is not to be produced in all dealings with 
lands. 

There is, indeed, one provision which goes beyond the 
general object of the bill, and is intended to secure some of the 
advantages which a register of transfers of land such as we 
have described would ensure; namely, the bill directs (§ 22.) 
that " Provision shall be made by regulations of the Regis- 
trar-General, to be observed in each registry, for the purpose 
of distinguishing documents afiecting or creating legal estates 
in and titles to land, from documents afiecting or creating 
only equitable estates in and titles to land." That is to say, 
those instruments which confer a direct right to the posses- 
sion of any lands, be it for a longer or a shorter period, in 
presenti or in futuro, are to be separately registered from 
those which give or transfer rights enforceable only through 
the intervention of a third person. This is a stq), though 
but a little step, towards that separation of the limited and 
transitory from the permanent and absolute interests, which 
we propose to effect in the case of land by a register of the 
transfers of land, as it is effected in the case of stock by the 
transfers in the Bank books. But so little does the framer of 
this clause appear to have understood the object which such 
plan of registration is intended to effect, that he has no 
sooner introduced it than he hastens to qualify it, by provi- 
sions by which the whole utility of his plan must necessarily 
be destroyed. For, ^rst, the legal title is to be encumbered 
by the entry under it of all those documents which create or 
affect both legal and equitable interests, — a provision which 
would assuredly bring upon it by far the greater number of 
instruments by which the title to land is liable to be affected 
at all ; and, secondly, notice of all the documents relating to 
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any equitable interests in any lands are to be entered upon 
the register of the legal title — when the very object of enter- 
ing them upon a separate register is^ that those who deal with 
the legal title may have no notice of these merely equitable 
interests^ and may thus be delivered from the necessity of 
attending to them at all. So that all which the double regis- 
tration of Mr. Drummond's bill could effect would be, to send 
a purchaser to two distinct registers to obtain the informa- 
tion, which might, with equal ease and much less chance of 
mistake, have been given him by means of one, without de- 
livering him irom one particle of the investigations which in 
that case he would be obliged to make. 

We have no yrish to criticise Mr. Drummond's bill with 
severity, and should have been well pleased if we could con- 
scientiously have recommended it as calculated to produce 
those benefits which a well-conceived and carefully-digested 
plan of registration would, in our judgment, confer on the 
possessors of landed property. Mr. Drummond deserves the 
thanks of the public for having brought forward the subject 
of Registration with so much ability as, in his speeches upon 
that question, he has displayed. He has given the cause an 
onward impulse which can scarcely fail to conduce materially 
to its permanent advance ; and we are much obliged to him 
for having done so. 

But it is part of our duty not only to advocate useful re- 
forms, but to guard the public against measures insufiSciently 
matured, — proposals of law amendment, which, however 
well meant, can end only in the disappointment of those who 
trust to them, and thus ultimately retard the cause they are 
intended to further : and under this category we regret that 
we are compelled to class Mr. Drummond's bill. 

The bill introduced by the Solicitor-General is of a very 
different stamp. The framer of it is obviously familiar with 
the provisions of the bill drawn by Mr. Duval, in 1832, to 
carry into effect the recommendations of the Keal Property 
Commission on the subject of Begistration, and has made a 
good use of the excellent materials thus afforded him. At 
the same time he has not copied them servilely. On one 
subject on which Mr. Duval's bill was least satisfactory, 

o 3 
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namely, the checks provided, by means of the entry of caveats, 
against a fraudulent abuse of the priority given by the bill 
to regbtered over unregistered incumbrances, the present 
bill appears to us decidedly superior to its predecessor. And 
it substitutes, for the ingenious but obscure principle of 
classification on which Mr. Duval's plan was founded, the 
intelligible conception of a classification founded upon the 
local description of the lands to which the instrumentB 
registered relate. So that if a purchaser wishes to know 
what are the documents which relate to the piece of land he 
desires to purchase, he will find them (with some important 
exceptions indeed) brought together on the Register under the 
name or description belonging to the land, by reference to an 
index of lands such as we have described above. The ex* 
ceptions to which we rrfer are wills, and those general 
chaiges, such as claims under judgments, decrees, crown 
debts, &C., which have caused so much complication in the 
title of lands in Ireland, and form the principal ground for the 
introduction of that powerful remedy for past diflSculties, — 
the Act for the Sale of Encumbered Estates. For the claims 
arising under instruments of this nature, it will be necessary 
to search distinct re^sters, where they will be entered, in 
the same way in which they are at present, under the names 
of the persons by whom they are made, or against whom 
they are pronounced. We do not doubt but that much 
facility will be afforded by this measure to the attainment of 
<»ie of the two objects on which we have already dwelt, 
namely, the enabling those, who desire it, to ascertain what 
parsons have, or may be thought to have, claims upon any 
particular lands ; with what persons it is necessary to deal 
in order to acquire a clear title to the lands, or from what 
persons danger to the security of their possession may be 
apprehended. That it is altc^ether as well adapted to effect 
even this object as, in our opinion, it might be, we cannot 
conscientiously say. It seems to us that when the principle 
of classifying the instruments brought for registration under 
heads referring to the local description of the lands to which 
they relate had been adopted, it would have been easy to 
have framed rules for their arrangement more simple and 
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more comprehensive than those to be found in the 5th section 
of the present bill, which are borrowed from Mr. Duval's 
bill, where they formed part of a scheme founded upon a 
different, and, in our judgment, an inferior principle. The 
^reat advantages which the plan of classifying legal instru- 
ments by reference to the lands to which they relate affords, 
— the power, namely, of requiring all instruments to be regis^ 
tered specifically against the lands they are intended to affect, 
in order that they may have an effect upon them ; the power 
thus attainable of furnishing those who desire to deal with 
any lands, with a statement, in one connected seriesy of all 
claims to which it is necessary for them to attend,-*- this 
valuable property of the plan is needlessly thrown away, and 
the purchaser is forced, after he has searched his index of 
conveyances, to wade through indexes of wills, indexes of 
judgments, indexes of decrees, and indexes of crown debts, 
simply because Mr. Duval's plan of classification was fitted 
only for the classification of conveyances ; and the framer of 
the present me^ure, though he has ventured to leave Mr. 
Duval's footsteps, seems afraid to walk without putting 
on Mr. Duval's shoes* 

Our great complaint against the bill is, however, the limited 
nature of the objects which it seeks to effect. In the bill 
. introduced by Mr. Drummond, we found some trace, at least, 
of an attempt to carry the benefits of Registration beyond 
the mere office of collecting information as to existing claims. 
We have already shown how easy it would be to make the 
Begister act, not only as a storehouse of information as to 
claims, but as a machine by which they shall be sifted into 
such as confer the permanent interest in lands, and sudi as 
relate to temporary interests only ; and by providing that the 
transfer of this permanent interest shall be effected by invari- 
able forms of words, and by persons as to whose right there 
could be no dispute, to prevent the possibility of embarrass- 
ment arising from the obscurity of language in the instru- 
ments under which the right to transfer arose, or from doubts 
as to the persons who have the power to exercise it. But 
we are sorry to find that the bill introduced by the Solicitor- 
GFCneral cont^ns no provisions for.ef£acting these important 

o 4 
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objects, — no trace, indeed, of any consciousness that they 
can be, and ought to be, effected. We are the more surprised at 
this omission, because, in the speech made by this accomplished 
law-oflBcer in the last Session of Parliament, on the second 
reading of Mr. Drummond's former bill, that learned gentle- 
man expressed himself in favour of assimilating the transfer 
of land to that of stock, and we had therefore hoped that he 
was fully alive to the importance and the possibility of en- 
suring to land that union of perfect transferability with un- 
questionable security which we know to be possessed by Bank 
stock. In one respect, indeed, the way is paved by the 
present bill for the introduction of that more comprehensive 
and valuable measure which we desire to see brought forward. 
To effect the transfer of land by such a machinery as we have 
described, the transfers must be classified by reference to 
the lands to which they relate. The registry must be based 
upon the description of the lands. Now the Government bill 
has adopted this method of classification. In so doing, it has 
opened the way for plans of a higher class ; and for this we 
sincerely thank it 

We have great hope, from facts within our own knowledge, 
that this session will not be allowed to pass away without the 
introduction of a bill by which, if it pass into a law, a machinery 
for the transfer of land such as we have described will be 
introduced and applied to the transfer of lands in Ireland. 
We have ourselves seen the draft of such a bill in a matured 
shape, which^ we understand, has been laid before a Member 
of Parliament, well fitted by professional knowledge and 
personal talents to judge of the practicability of the scheme, 
and to make it understood, and that it has met with his 
approval. A more favourable time than the present for the 
introduction of such a measure, it is scarcely possible to con- 
ceive. A very large proportion of land in Ireland is about 
to change owners, under the operation of the Act for the 
Sale of Encumbered Estates. The new proprietors will start 
with a Parliamentary title, the absolute owners free from all 
previous charge of the lands piuxshased from the Commis- 
sioners, The benefits of the proposed system, — which, in 
England, could not be fully realised until Time had delivered 
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tbe purchaser of lands upon the Register from the necessity of 
satisfying himself as to the title antecedently to their being 
placed upon it, — would, in Ireland, be capable, to a vast extent, 
of being immediately enjoyed. The landowner would learn 
from his own experience, the advantage to be derived from 
completely effecting — for all transactions in which the trans- 
fer of land formed a part — that which the Solicitor-General, 
in introducing his measure for " providing simple and effec- 
tual securities for advances to purchasers of encumbered 
estates in Ireland " stated to be its object, namely, " the giving 
the whole transaction^ as much as possible^ a mercantile charac- 
ter.'*^ His lands, set free from previous encumbrances by the 
operation of one act of parliament, would retain unimpaired, 
by the aid of another, the facility of transfer which they had 
thus acquired. That benefit which the commercial commu- 
i^ity, by their simple but effective arrangements, have for ages 
secured in all property in which they were especially inter- 
ested — freedom in dealing with it, — would, for the first time 
in the history of countries subject to the laws of England, be 
completely possessed by the owners of lands In Ireland. The 
ghosts of extinct claims would haunt them no more ; and we 
cannot doubt that their value in the money market, which 
above all things demands daylight and security, would rise in 
proportion as they escaped from the shadowy regions and 
uncertain obscurity in which ghosts, by universal consent, 
can alone exist. Most earnestly, therefore, do we desire that 
this favourable moment may not be lost; but that, by the 
introduction of a well-digested measure for securing the title of 
future purchasers of land in Ireland, on the principles which 
we have endeavoured to explain, the way may be prepared, for 
the application to England of a law which — by making the 
possessor of lands secure and their transfer easy — must of 
necessity enable the owners of that species of property to 
derive from it the greatest pecuniary benefit which its nature 
makes it capable of conferring. 
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AET. VIL — THE CHIEF JUSTICESHIP OF ENGLAND, 

The retirement of Lord Denman from the exalted office 
which for seventeen years he had held with such distinguished 
honour^ is an event that calls for some notice from a law 
joumaL The state of his lordship's health unhappily rendered 
this step necessary. In the full vigour of his faculties and in 
an otherwise green old age> he had suffered from two attacks 
of a malady which impeded the free use of his limbs, and gave 
reason to conclude that more serious inroads on his con- 
stitution would be the consequence of continued application 
to the laborious duties of his judicial station. The loss 
thus sustained by his country has been the theme of universal 
sorrow, and from all quarters addresses have poured in, testi- 
fying the admiration and the confidence of his fellow-subjects. 
Long may it be ere we can, consistently with our rules, enter 
upon a history of his splendid career ! 

For the present we confine ourselves as of course to this 
brief notice of his judicial career being closed as Chief Justice 
of England ; though we conceive it very probable that he 
will transfer his place in our judicial system to the Courts of 
Appellate Jurisdiction, where, though thei causes to be disposed 
of are more important, their number is much smaller, and the 
labour of deciding them proportionally lighter. 

It is equally a matter of course that we say nothing of his 
noble and learned successor, who has as yet only begun his 
judicial career on circuit and presiding over his Court. The 
Bar are clear and united in their testimony to the industry 
and success with which he has gone through an unprecedented 
mass of business •at Lincoln and other places, as well as to 
the great suavity and courtesy of his demeanour. The 
excellent taste and feeling which he displayed on the occasion 
of the addresses respecting Lord Denman's retirement is also 
a subject of great and deserved praise. 

We subjoin a report of the address delivered on his leaving 
the Society of Lincoln's Inn, where the ceremony of what is 
called " ringing out " was performed on Wednesday, the 6th 
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of March. ^ That address of course referred to his emmeiit 
predecessor. 

*< Lord Campbell was on Wednesday sworn in a Seijeaat-at* 
Law and Lord Chief Jastice of England, in the Lord ChanceUor?s 
private room at the House of Lords. Mr. Jastice Coleridge and 
Mr. Justice Wightman were present ; and the noble Lord, after 
the ceremony, received the congratulations of his friends. The . 
ceremony took place shortly before five o'clock. The following 
address, by Lord Brougham, and answer by the new Lord Chiei 
Justice, were delivered at Lincoln's Lin, upon the latter noble and 
learned Lord taking leave of that Society, in order to become a 
member of Serjeant's Inn : — 

" Lord Bbougham. — <It is a painful occasion for us, Lord 
Campbell, on your quitting our Sociely, to sever a tie which has, 
ibr nearly a quarter of a century, knit us together. But under 
this serious loss, we have the satisfaction of knowing that you dp 
Aot leave this for another respectable and learned Society (though 
not more respectable or learned than ours) there to remain. You 
will sp^pdily be called to fill the highest place among the judges o^ 
the land — the Common-law Judges— > by the favour of the Crowa, 
with the full assent of our common profession. .The arduous 
nature of the duties which will thus devolve upon you I need not 
stop to remark — arduous in the proportion of their incalculable 
importance to your country — I may say to the world, eonsideriiatg 
the exalted position which British Justice holds in the esdmatieii 
of all mankind. But I may note the great augmentation which 
the difficulties of your new situation receive from the merits of the 
great magistrate whom you succeed, and whose retirement, to the 
sorrow of all the profession and all the community, has been occa- 
sioned by the failure of his bodily health. This topic was weU 
handled, on a like occasion, by him whom all of us, his successors 
in the Great Seal, have ever regarded and revered as ;the fbund^ 
of equity in this country-^ Lord Nottingham — on the retii<(Mnent 
of Lord Hale from the seat of Justice. But I will not dwell on 
this subject, well aware that in following that eminent man's mrgifr- 
,ment I should fall so far short of it Of him whom you succeed, 
however, I may be permitted to say that no judge ever brought rto 
his hi^h office a greater natural capacity, more improved by dili- 
,gent and ei^arged study — that none ever exercised their judicial 

' We regret that we are obliged to defer till our next number a notice of his 
Lordship's excellent *< Lives of the Chief Justices." 
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functions with more sagacity, more industry, greater patience, 
greater courtesy to all — an impartiality more absolute, a desire to 
get at the truth and the right more unremitting ; — in fine, a more 
constant and inflexible love of justice — the first of qualities in a 
judge. To these official virtues of your illustrious predecessor 
must be added the private and personal qualities by which he won 
the affections and commanded the respect of all, and attracted their 
admiration, as well in public as in private life. To him I may 
surely apply the words of the renowned Roman orator, spoken of 
his friend and brother jurisconsult: — *Erant in eo plurimae 
litterae, nee eee vulgares, sed interiores quaedam et reconditaB, divina 
memoria, summa verborum et gravitas et elegantia; atque hasc 
omnia vitse decorabant dignitas et integritas. Plena senectutis 
Utteratffi oratio. Quanta severitas in vultu ! Quantum ponderis 
in verbis ! Sileamus de isto ne augeamus dolorem.' 

^* Lord Campbell. — < It is to me the highest gratification to 
have been addressed by one who has so long been the distinguished 
ornament of our common profession, and to whom for so many 
years I have been indebted for constant acts of kindness and 
friendship. Truly has he represented the arduous nature of the 
duties I am called to discharge, and their increase by the high 
merits of him to whom I succeed. In every one word of the eu- 
logy just pronounced on that great judge I cordially concur; and 
it will be my constant endeavour to set his bright example before 
my eyes, in the hope of following him, though at a distance. The 
difficulties of my position will be greatly relieved by the known 
learning and talents of my much esteemed brethren on the Bench, 
with whom I have the happiness of living on the most cordial 
terms of friendship ; and also by the learning and talents of the 
enlightened Bar, whose aid I shall, I trust, have the happiness to 
possess. The moment of quitting this Society is no doubt a painful 
one; and I never can forget those happy hours which I have 
passed in the company of those whom I see around us, and whose 
full attendance on the present occasion I regard as a most valuable 
testimony to their having not been displeased with our inter- 
course. I respectfully take my leave of you.' 

'< Lord Brougham added, that he had, in the agitation of the 
moment) omitted tb mention that Lord Campbell's having quitted 
the Bar for some years formed no dbjection to his present promo- 
tion: for he (Lord Brougham) was bound in gratitude, and in 
strict justice, to state that during those years Lord Campbell had 
laboured unremittingly in the High Courts of Appeal, and had 
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thus been not out of the profession, but inured, by practice, to 
judicial habits." * 



ART. Vni. — REPORTS OF THE SOCIETY FOR PRO- 
MOTING THE AMENDMENT OF THE LAW. 

COMMITTEE ON EQUITY. 

The following reference was made to this Committee: — 

To consider the plan of Mr. T. T. ^ Beckett for the improve- 
ment of the Law relating to Deceased Persons' Estates. 

beport. 

The law relating to the administration of the estates of 
deceased persons, more especially with regard to the claims of 
creditors thereon, is felt by all to be one of vast importance, 
while its defects are so notorious, that it will scarcely be 
necessary to adduce evidence to support the conclusion to 
which your Committee have unanimously arrived — that the 
principles which regulate it are productive of the grossest 
injustice, while the procedure by which it is carried out is so 
tedious and expensive as to bring about, in many cases, an 
utter confiscation of the property subjected to its influence. 

' We purposely abstain from any allusion to the Great Privilege case which 
forms so interesting an event in the lives of both Chief Justices. We may be 
excused, however, for making a brief extract from a paper written at the time 
on the subject : — ** The Judge before whom this most grave and momentous 
affair came was the Lord Chief Justice of England ; and acting under the 
obligations of his oath, in the conscientious discharge of his duty, he gave that 
judgment which he deemed the law required — that judgment which, if the law 
had unhappily been against the liberties of the people, he would have been bound 
to give, and would have given, as every one who knew him knew full well ; but 
the law, speaking through him, was in favour of their liberties ; and he gave 
that judgment from the Bench which at the Bar, or in the Senate, or o\\ the 
hustings, he would, at all times of his honest and brilliant career, have rejoiced 
to defend ; and the title and station of Chief Justice lent new force, without 
giving a new direction, to that indomitable love of popular rights, and that 
steadfast resistance of unlawful power, which Iiad already illustrated the name 
of Denman.** — Ed, Review, vol. 65. p. 253. 

It is not necessary for us to say that the giving this extract in no way com- 
promises our opinion on the subject to which it relates. 
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The attention of law reformers has, indeed, long been- fixed 
on this defective branch of jurisprudence, with a. ^ew to its 
improvement, although to this hour it remains unaltered. 
Without further preface, your Committee proceed to state 
the plan for its reform they have been called upon to con- 
nder» and which seems well calculated to remedy, so far as 
the creditors of deceased persons are concerned, the evils 
complained of. It is of a very comprehensive character, 
while it appears to your Committee capable of being easily 
carried into operation ; and, though it does not extend to the 
distribution of the residue of the estate after payment of the 
debts, among legatees or next of kin, it will materially benefit 
these parties by increasing the amount to be divided through 
the inexpensiveness of the process provided for ascertaining 
and clearing off the incumbrances upon the estate^ and by 
accelerating the time when these charges will be disposed of, 
and the residue be ascertained and become divisible. 

Hie scheme is developed in two bills, with the clauses 
drawn in extenso, so as to admit of their being placed at once 
before the Legislature. The one bill introduces new prin- 
ciples with reference to the rights of parties interested in the 
deceased person's estate ; the other provides a new form of 
procedure when it becomes necessary to administei: the estate 
under the direction of the Court* 

The following are the new principles proposed to be intro- 
duced by the first-mentioned bill: — 

1st The continuing actions at law, by or against personal 
representatives, which bow by the death of parties entirely 
abate. 

2nd. The prohibition of proceedings at law to enforce 
payment of debts until a reasonable time shall have elapsed 
from the decease of the debtor. 

3rd. The enabling personal representatives to require 
claims on estate to be verified by statutory declarations. 

4th. The giving all creditors an equal claim upon the 
assets. 

5th. The securing rateable distribution of assets among 
the creators by periodical divisions. 

6th. The requiring a plea of plene administravit to be 
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accompuiied bj a statement of aocoant, and verified by 
affidavit. 

7th. The discharging the representatives of deceased peiv 
sons from personal responsibility, in respect of cliums by 
creditors made after the residue has been distributed accord- 
ing to law, without any suit for administration having been 
previously instituted. 

Your Committee are of opinion that these alterations 
ought, one and all, to be adopted. It cannot be necessary 
to justify by argument the expediency of doing away with 
the necessity of commencing de novo proceedings, which 
now abate by the death of parties, although the rig^t of 
action continues. The protection, however, proposed to be 
given to personal representatives for a limited period against 
proceedings at law to enforce debts, seems to require some 
statement to justify its being granted. It must be borne in 
omid that the personal representatives of a deceased debtor 
stand in a different position to the creditor than did the 
debtor himself. The representative is as it were an asrignee 
for the benefit of creditors. No responsibility attaches to 
him, except in respect of assets actually realised ; and were 
it not tibat preferences and priorities are now obtained under 
cdiour of law proceedings, no advantage would result from 
obtaining a judgment before monies were got in to meet it ; 
and as it is proposed by the bill under consideration, that all 
creditors shall have an equal ckim on the assets, should the 
bill pass into a law, much benefit will result from restraining 
actions until a reasonable time has been afforded for obtain* 
ing the assets and ascertaining generally the liabilities of the 
estate. 

The efiect of the present licence to sue is often most disas- 
trous, as will be seen by the following extract from a letter to 
Lord Lyndhurst, written by the author of the plan now under 
consideration, and appearing in an appendix to a pamphlet pub- 
lished upon the subject: — ^ Immediately upon the appoint* 
ment of a personal representative, each creditor upon the estate 
has a right to insist on immediate payment of his demand, no 
time whatever being allowed the executor to get in the assets, 
nor any opportunities afforded him of investigating the claim 
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he 18 called upon to discharge. The death of the debtor has 
broken off all connexion between him and his creditor^ who 
therefore had no longer any interest to consider but his own. 
This the law has made to consist in pressing his claim in the 
most urgent manner, an executor being bound to dischai^e 
one which is made the subject of an action at law before 
that of a more indulgent creditor. Where there is the 
smallest reason to believe the estate is not perfectly solvent, 
it becomes absolutely necessary for every creditor to secure 
himself as far as he can by issuing a writ and pressing on the 
proceedings with the utmost vigour, as without the assistance 
of a Court of Equity the executor has no alternative but to 
pay the creditors as far as the assets will extend, according to 
the vigilance with which they prosecute their claims. Every 
farthing spent in this race of litigation must be borne by the 
estate, and if it be an insolvent one, the more forbearing and 
considerate creditor often finds he has lost every shilling of his 
demand solely on account of his leniency. As the creditors 
act independently of each other, and are often in utter igno- 
rance of the state of the deceased's affairs — a course of 
proceeding which would be oppressive and inconsiderate to 
the last degree, if adopted towards the person in his lifetime, 
becomes a mere act of conmion prudence when carried on 
against the estate he leaves behind him. The executor is, 
however, powerless, to stem the tide, or rather torrent, of 
' legal proceedings that pours in upon him, unless he interpose 
the barrier of a Chancery suit ; and, rather than do this, many 
allow the stream of expense to flow on until it has carried 
away all that was intrusted to their management, and their 
trust terminate by there remaining nothing for it to operate 
upon." 

It will be seen by the foregoing extract that the great 
inducement to sue is the obtaining preference in payment. 
It is this power to obtain preference which is the root of four- 
fifths of the evils of the present system of administration. Its 
existence is the stimulus to actions at law by individual cre- 
ditors, and the justification to executors for throwing the 
estate into Chancery, where the doctrine of preference is 
repudiated as unjust, but where alone the power to marshal 
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or arrange the assets can be exercised. The iniquities and 
absurdities of the "preference" system are so striking that 
it is unnecessary to dwell upon them. Suffice it to say^ it 
enables a personal representative to retain his own debt, or 
to pay one creditor to the exclusion of every other, though 
the estate be hopelessly insolvent ; and that it is opposed to 
every principle which governs legislation in the present day. 
It is, indeed, perfectly marvellous that it so long should have 
been permitted to stand — as it does — a disgrace to the 
administration of justice. 

Should the alteration recommended be adopted by the 
Legislature, not only will creditors be disabled from obtain- 
ing preferences over each other after the decease of their 
debtor, but the distinction drawn between specialty and 
simple contract creditors, existing at the time of such de- 
cease, will be done away with ; all priorities, in every form 
or shape, will be put an end to ; and the estate of a deceased 
insolvent will be divided among his creditors upon the same 
principles as those which govern the division of the estate of 
a living bankrupt, — an arrangement the reason and equity 
of which it would be a waste of time to insist on. 

The Committee fully approve of the provisions by which a 
creditor can require the executor, under a plea olplene admi- 
nistravity to render, upon oath, a statement of receipts and 
payments, — a statement which can now only be obtained in 
the shape of an answer to a bill in Equity. They also con- 
sider much benefit will result from an executor, under the 
provisions of the proposed measure, being enabled to stay 
any action by a creditor until he shall, by oath, have verified 
his demand; as.it will have a tendency to diminish the gross 
frauds that have been practised against personal representa- 
tives by pretended creditors upon their testators' estates. 

There is yet another grievance — and a most striking one 
it is — that the plan proposes to redress, and which has been 
noticed very fuUy in an early report of this Committee. At 
the expiration of twelve months from the appointment of 
personal representatives the legatees or next of kin may 
assert their claims to the residue, if all the known creditors 
have been satisfied. The representatives are bound to distri- 

VOL. XII. H 
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bate the residue under such circumstances ; and years^ per- 
hapsj afterwards^ some liability springs up> the existence of 
which was altogether unknown^ but which the representative 
must discharge^ out of his own resources^ to the extent of 
the residue distributed, if so much be required to satisfy the 
claim. "The legatees or next of kin may have all disappeared 
or be utterly insolvent ; but to them only can the unfortu- 
nate executor look for reimbursement. The decided cases on 
this pointy in the Court of Chancery^ are, some of them, most 
startling ; and, if followed out in their consequences, would 
probably disclose many fearful histories of misery and ruin. 

It is proposed that this ruthless law shall be modified by 
enabling a personal representative, having parted with the 
residue, to discharge himself from the claim of creditors on 
filing, in a public office, a balance-sheet, verified by affidavit, 
showing to whom the residue was distributed, and that it 
was so distributed at the expiration of the time allowed 
by law for retaining it, and without notice of any unsatis- 
fied claim, and after the publication of advertisements se- 
curing to creditors the same opportunity of asserting their 
claims as is now given them when an estate is adminiatered 
in the Court of Chancery. 

It is then proposed, that when the representatives shall, 
under these circumstances, be discharged from the claim of 
the creditor, the latter shall be entitled to enforce it against 
the parties who may have received the residue; in other 
words, that the onus of obtaining payment shall be trans- 
ferred from the personal representative to the creditor. 

There are other points embraced in the bill now under 
notice, wliich, however, are mere elaborations of the princi- 
ples it proposes for adoption. The Committee have no hesita- 
tion in recording their opinion in its favour. It involves 'no 
change of jurisdiction, — it is not dependent for success upon 
the working of machinery which cannot be tested before- 
hand, — there is nothing of the speculative in its character: 
it proposes simply to alter the law where its injustice is 
acknowledged, and the Committee believe that its adoption 
would be productive of great advantage to the community at 
large. 
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Your Committee now come to the consideration of the 
second portion of the plan^ involving a most difficult and 
complex subject, — the administration of deceased persons' 
estates by the act of the Court. The bill, under which it is 
proposed this administration shall be conducted, is necessarily 
very long, consisting of nearly one hundred clauses, all of 
which require more or less consideration, connected as they 
are with points of practice, the effect of which it is almost 
impossible fully to foresee. 

The Committee have given, at their various meetings, the 
best attention they could bestow upon the details of this 
measure ; and although they have been unable to examine, 
with professional strictness, the construction of every clause 
of which it consists, they have made themselves thoroughly 
acquainted with its principles, which they fully approve; 
while they believe that the means provided for carrying it 
out will be found efficient. 

The main feature of the measure is, the adaptation of the 
machinery of the Bankrupt Law Consolidation Act, (since 
the passing of which the bill under notice has been remo- 
delled,) to the ascertaining the debts due from, and the 
getting in and distributing the assets among the creditors of, 
a deceased person's estate. The Court of Bankruptcy is as 
remarkable for the rapidity and economy of its proceedings, 
as the Court of Chancery is notorious for the opposite charac- 
teristics. Masters in Chancery are as anxious to do justice 
as are Commissioners of Bankrupts, and there seems no 
escape from the conclusion, that if the form of proceeding in 
administration suits were the same as in petitions for adjudi- 
cation in Bankruptcy, the assets would be got in and dis- 
tributed as rapidly and economically in the one case as in the 
other. 

This remark applies, of course, to those points only in 
which the objects to be attained in both cases are analogous, 
and it is only so far as an analogy exists, that the provisions 
of the Bankrupt Act are proposed to •be applied to admi- 
nistration matters. The present is essentially a Creditors' 
Bill ; it does not deal with the residue in any other way than 
for the securing it, in case of litigation, for the benefit of 
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those who, in a Court of Equity, may prove themselves to 
be entitled to it, — or where there is no dispute as to the 
disposition of residue, then for the purpose of handing it 
over, when the debts are satisfied, to the l^al representatives 
of the deceased party. 

The clauses of the bill are framed very closely upon the 
model of the new Bankrupt Act, substituting a petition for 
administration for a petition for adjudication in bankruptcy. 
The parties entitled to set the Court in motion are creditors 
and personal representatives : the former if they can show 
the Court a sufficient cause for its interference ; the latter if 
they require and ask its assistance. When estates are unadmi- 
nistered to, they are to be at once taken possession of by the 
Court. An official receiver is to be appointed, answering to 
the character of an official assignee in bankruptcy ; creditors' 
administrators are to be chosen, as creditors' assignees are 
chosen in bankruptcy ; debts are to be proved, assets to be 
got in, dividends declared, and parties examined, as in bank- 
ruptcy ; in fact, the whole machinery of the Bankrupt Act 
is brought into action wherever it would be useful in ascer- 
taining the extent of, and the getting in and dividing, the 
deceased person's estate among his creditors. 

It is impossible to over-rate the benefit that would result 
from the establishment of a system with reference to the 
realisation and division of deceased persons' estate as efficient 
as that which exists in bankruptcy with reference to bank- 
rupt estates; and this Committee, after having given the 
matter much consideration, cannot perceive any solid objeo* 
tion to the plan placed before them, which professes to be 
framed for the purpose of accomplishing this olject. 

Objections have no doubt been offered: they are, however, 
of a character it is difficult to grapple with, as none have 
been made to the principle of the measure, but simply to the 
mode of giving effect to it. It has been suggested that 
respect to the memory of deceased persons will prevent many 
firom placing their affiurs in the Court of Bankruptcy, how- 
ever efficiently that tribunal might deal with them ; and it 
would be unwise altogether to disregard this sentiment. It 
appears, however, to your Committee that all feeling of this 
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natore will be removed bj creating, as the bill proposes, a 
Court, to be called a Court for Judicial Administration, of 
which the Commissioners of Bankrupts should be stjled 
Judges, and which should sit on certain days to dispose ex-< 
clusivelj of administration cases. It is, however, to be 
observed, that if the first bill on which your Committee have 
reported were to pass, the necessity of administering estates 
under the direction of the Court would be greatly diminished, 
and would, indeed, scarcely ever exist, except in cases with 
reference to which no delicacy would be felt as to the style 
of the tribunal before which they were disposed of. 

Another objection, or rather suggestion, has been put 
forward, originating in a somewhat extensively prevailing 
notion that any attempt to diminish, in the smallest degree, 
.the jurisdiction of the Court of Chancery would encounter 
an opposition it would be hopeless to contend against. To 
disarm this opposition it has been proposed that the Masters 
in Chancery shall have the working out of the measure; and 
if it were likely to be carried out by these functionaries as 
effectively as by the Commissioners of Bankrupts, it is a 
proposition that might at once be assented to. It is, however, 
the opinion of the Committee that this would not be the 
case. The Masters' offices bear no sort of analogy to the 
Courts of the Commissioners of Bankrupts, and any attempt 
to apply the practice of the latter to the proceedings of the 
former would occasion the utmost confusion. The Masters' 
offices have, moreover, none of the indidcB of a formally con- 
stituted Court, none of its powers, and indeed none of its 
appliances, all of which are necessary to give Aill effect to its 
proceedings. It is true that all these may be created ; but 
this would be in effect to adopt the bill, making the Masters 
Judges instead of Commissioners of Bankrupts, and con- 
stituting an independent Court for carrying on their pro- 
ceedings, instead of using one already in existence and 
admirably adapted for the purpose; in addition to this a 
Masters' Court, by being fixed in London, would preclude 
suitors from the great advantage the bill now gives of local 
investigation by country commissioners. 

Your Committee may also observe that the objection seems 
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to be in part founded on an erroneous assumption that 
Commissioners of Bankrupts are to take the place altogether 
of the Masters in administration suits. This, however, upon 
the proposed plan, would not be the case ; the functions of the 
Commissioners would begin and terminate with the ascer* 
taining the debts due to and from the estate, the turning into 
money the assets applicable to their payment, and dividing 
the amount among the creditors. They would have no juris- 
diction whatever over any question which it is the province 
of a Court of Equity to decide, or on which the judgment of 
the Master, as an assistant to the Court, is required to be 
exercised. Nor indeed would the proceedings going on in 
the Court of Bankruptcy prevent the continuance of a suit 
in Equity, with reference to equitable questions involved 
in it, nor prevent the institution of a suit for the settlement 
of points irrespective of the amount of assets pending the 
proceedings with reference to assets before the inferior 
tribunal 

This allusion to suits for other purposes than the discharge 
of the claims of creditors, leads the Committee to remark 
upon certain provisions in the bill with respect to costs which 
they believe in practice will be found most beneficial. There 
are two classes of claimants on a deceased person's estate ; on 
the one hand his creditors, on the other his relations or other 
objects of his bounty. The claims of the former are para- 
mount, and must be satisfied before the latter can receive any 
payment whatever. Notwithstanding this a suit is often 
instituted, having objects beyond the payment of debts, and 
which involve in their accomplishment a vast amount of 
delay and expense. The general fund jis made liable for the 
whole costs, and it frequently happens that not only do the 
legatees get nothing, but that the money which ought to have 
gone into the pockets of the creditors, has been expended in 
deciding what has turned out to be an immaterial issue, by 
reason of there being nothing left to divide. 

On the proposed plan the debts would be a primary charge 
upon the assets, subject only to such costs as relate to the 
ascertaining claims and getting in assets to meet them ; the 
payment of all other costs must, according to the provisions 
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of the bill, be pidd out of the residue ; or, if it prove insufH- 
cient, be borne by the parties individually. An executor 
made defendant to a suit, if he have reason to believe the 
estate will prove insufficient to discharge the debts upon it, 
would be able to stay all proceedings by parties merely 
claiming interest in residue, until they shall have given 
security for costs. These provisions, while they would not 
prevent parties entitled to any portion of the residue from 
taking any proceedings they might think necessary, would 
deter them from recklessly commencing suits as they now 
often do, when their solicitors are satbfied that the estate 
will prove sufficient to pay costs, even though the creditors, 
and, it fortiori, the claimants of the residue get nothing. The 
bill contains a series of clauses framed for the purpose of se- 
curing the taking out letters of administration and produc- 
tion of unproved wiUs, which it is thought will be found of 
considerable advantage to the revenue. 

It does not appear to the Committee to be necessary to 
extend this report by explaining very minutely the mode by 
which the various objects contemplated by the bill are pro- 
posed to be accomplished ; its clauses, which appear to have 
been constructed with much care, maybe arranged under the 
following heads : — 

Ist. Provisions for bringing the petition before the Court, 
and obtaining adjudication thereon. 

2nd. For ascertaining debts due to and from the estate ; 
getting possession of assets in the hands of third parties; 
calling persons to account having monies or chattels in their 
possession belonging to the estate ; the disposing of actions at 
Law and suits in Equity pending at the date of petition ; and 
dividing assets among creditors. 

3rd. For securing production and proof of will, if any in 
existence, or the taking out letters of administration and pay- 
ment of duty. 

4th. For obtaining payment of debts out of real estate, if 
personal estate insufficient ; and 

Lastly. For transferring surplus of estate after payment 
of all debts, and superseding petition. 

It is to be observed that the bill gives all persons inte- 
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rested in the estate in any way or shape a right to i^egister 
their claims upon the proceedings ; to attend and take part 
in all meetings ; and that there is a power of appeal, against 
decisions given under the petition, to any person who may 
consider himself aggrieved thereby. 

Having given this outline of the objects of the bill, and 
the way in which it is proposed to accomplish them, it only 
remains for the Committee to offer an opinion upon the pro- 
bable advantages resulting from its adoption. To say that 
it would be an improvement upon the present system of 
administration would be saying but little, as it would be 
almost impossible, to conceive one more vicious or absurd 
than that which is now acted upon. Under its influence the 
interests of those who act fairly are sacrificed, while those 
who act fraudulently are protected. The honest creditor 
has, practically, no redress against a cheating executor ; and 
an honest executor has no eflScient means of protection from 
a cheating creditor. If the estate be dealt with at Law, it is 
disposed of by a scramble ; if in Equity, it disappears gra- 
dually, but surely, before the eyes of those who are interested 
in its preservation. 

The Committee believe that the plan that has been placed 
before them would, if adopted, rescue the law from the re- 
proach that now attaches to it with reference to administra- 
tion cases. They are persuaded that, so far as creditors are 
concerned, it would remove all complaint as to expense or 
delay, while in the manner already intimated it would be 
productive of great advantage to persons entitled to the 
residue of the estate, after payment of debts, by clearing 
away proceedings that now press most fearfully upon the 
general assets. 

The saving of expense would in some cases be equivalent 
to a sum sufiScient to pay all the debts upon the estate; that 
this is the fact might be proved abundantly by returns of 
the assets realised, the debts proved, and the costs paid in 
creditors' suits. In the pamphlet we have before alluded to, 
several illustrations are given of the operation of the present 
system. In one instance 2500Z. were realised, and 35/. only 
divided among the creditors ; in another, 3000/. were realised 
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without any division whatever being made ; and in another 
case, now under administration, it is stated that claims were 
brought in before the Master, at a cost of 300/., which would 
have been proved in bankruptcy at an expense of something 
under 1 5L The author of the bill has, indeed, stated that 
under its provisions estates would be got in and distributed, 
under ordinary circumstances, at a total expense, exclusive of 
Court fees, varying from 20/. to 30/. 

With reference to the expedition that would be obtained, 
it is quite certaia that it would not require, under the pro- 
posed plan, more months than it now does years to wind up 
estates, so far as relates to the satisfying the claim of (creditors. 
In the cases quoted, the proceedings had been in existence 
for several years, though in the last-mentioned one the 
deceased left an estate amply sufficient to discharge every 
claim upon it. It is painful to have to record the existence 
of a system under which a state of things so fearfully unjust 
should be allowed, year after year, to continue in operation ; 
but it b to be hoped that the time for its dissolution has 
arrived, and that the Society may have the honour of assist- 
ing in administering its deathblow. 

[We recently had occasion to call attention, to Mr. ATBeckett's 
useful pamphlet " Law Reforming Difficulties," 1 1 L. R., p. 79. 
Legislation seems to have taken a different direction ; and, instead 
of handing over to the Court of Bankruptcy a portion of the busi- 
ness of the Court of Chancery, as Mr. A'Beckett proposed, the 
authorities seem now determined to reform that Courts and to 
render it available as well for the purposes of the poor as of the 
rich suitor. If this great end is obtained, we have no doubt that 
Mr. A'Beckett will be satisfied ; but it is to be observed, that the 
practical scheme which he proposed, the skill which he showed in 
developing it, and the perseverance manifested by him in bringing 
it before the public, have greatly conduced to the present state of 
feeling existing in the minds of the profession and the public. We 
may safely say that Mr. A'Beckett's pamphlet has been one of the 
most successful of modern times.] 
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SPECIAL COMMITTEE ON THE ESTABLISHMENT OF A 
LAW SCHOOL. 

The following reference was made to this Committee : — 

'* To consider the project for the establishment of a Law 
School." 

REPORT, 

This Committee^ on the present reference^ have thought 
themselves called upon not only to consider the state of legal 
education in England^ but also to inquire into the possibility 
of aflfording to those who do not follow the Law as a profes- 
sion some means of making themselves acquainted with the 
laws of their country, with reference to some of the ordinary 
political, civil, and social relations of life, that they may bet- 
ter understand their rights and duties in various situations in 
which they may be placed, the nature of offices which they 
may be called upon to fill, and those legal duties which almost 
every member of the community is at some time or other 
required to perform. The Committee have come to the con* 
elusion that there are deficiencies in both these particulars 
which, in their opinion, the Law Amendment Society may 
very usefully and properly endeavour to supply. 

As regards the subject of legal education, no*t speaking of 
those favoured individuals who have received elementary in- 
struction from some competent person, the udual course 
which has hitherto been pursued in regard to students wha 
have entered in the four Inns of Court is, for the student to 
be placed as a pupil in the ohambers of a conveyancer, special 
pleader, or equity draftsman, and, after copying precedents^ 
in order to familiarise himself with legal language, the pupil 
has a set of papers placed in his hands, from which he is to 
frame, as best he can, a draft of the pleading or instrument 
that is required. This rough draft is corrected and settled 
by the pupil's master ; and, generally speaking, it is from the 
corrections so made, with the assistance of such books as 
may have been placed in his hands, that the student collects 
such information and instruction as he acquires in the cham- 
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bers of his master. It is a practice with many conveyancers 
to give oral instruction to their pupils^ and this is sometimes 
the case in the chambers of special pleaders ; but it is seldom 
that any thing more than casual instruction is given in the 
chambers of equity draftsmen^ who^ as they have to attend 
Court, can hardly devote any time to oral instruction. 

This is all the education which the English Law student 
has the means of obtaining previously to his call to the Bar. 
The insufficiency of such a system is palpable, and, to an 
attentive observer, it is plainly the origin of most of the 
deficiencies of the English barrister. In legal ethics, in 
general jurisprudence, in the CivU Law, so far as it is illus* 
trative of general and of our own peculiar system of juris- 
prudence, in the history of English Law, and even in the 
acquisition of just enough preparatory knowledge to enable 
him to have some apprehension of what is passing around 
liim on his first entrance into chambers, the English student 
has no living guide, nor any mode of procuring instruction. 
But the insufficiency of the present system is not its only 
fault. It is in the highest degree repulsive, and fitted to 
disgust the most ingenuous and best cultivated minds at the 
very commencement of their career. ** We may appeal," to 
use the well-known words of Blackstone, ^^ to the experience 
of every sensible lawyer, whether any thing can be more 
hazardous or discouraging than the usual entrance on the 
study of the Law." " How little is it, therefore, to be won- 
dered at," he continues, " that we hear of so frequent mis- 
carriages ; — that so many gentlemen, of bright imaginations, 
grow weary of so unpromising a search, and addict them- 
selves wholly to amusements or other less innocent pursuits ; 
and that so many persons of moderate capacity confuse them- 
selves at first setting out, and continue ever dark and puzzled 
during the remainder of their lives ?" * 

Without citing other authorities to the same effect, it may 
be truly said that the experience of most professional men 
will furnish among their fellow pupils illustrations of the jus- 
tice of these remarks, as applicable to the present time. 

The Committee are fully sensible that the practical in- 

* 1 Black. Com. 31. 
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structlon to be derived from the chambers of the equity 
draftsman, conveyancer, and special pleader, is not only ad- 
visable, but perhaps necessary, to qualify the student to enter 
upon the practical duties of a barrister; but this Committee 
do not think that it is the best introduction to the study of 
the Law. On this point they think it may be useful to refer 
to the opinions and practice of the late Mr. Justice Story 
and of Mr. Professor Greenleaf, at Harvard University, as 
given in the Appendix to the Report of the Select Commit- 
tee of the House of Commons on Legal Education. In a 
communication from the latter to be found in this Appendix, 
speaking of Mr. Justice Story and himself, Mr. Greenleaf 
says : — " We both commenced the study of the Law many 
years ago, amidst the drudgery and interruptions of a lawyer's 
office, perusing with what diligence we could our Bkckstone, 
Coke, and other books at that time put into the hands of 
students, and have more recently had ample opportunity to 
mark the difference of progress and of acquisition so much in 
favour of our pupils at the Law School during the last ten 
years. My own time is constantly given to the classes, 
and that of Judge Story when he is not sitting in 
Comt. They are met by one of us daily, and are closely 
examined in rotation upon the portion of text studied by the 
class, and instructed by oral exposition and commentaries. 
Every week we hold a Moot Court, when a cause is argued 
by four students, which is presented usually in the form of a 
motion for a new trial, or verdict subject to a special case, or 
some other of the ordinary modes in which legal questions 
are presented : and an opinion is ultimately delivered by the 
presiding Professor. By these methods the attention of stu- 
dents is constantly drawn to the Law as a science, its principles, 
its rules, and minuter details of administration, which are 
mastered with a facility and readiness, and in a spirit of sound 
philosophy, to which the student in his private clerkship is 
almost totally a stranger." " In our experience," he con- 
tinues, ^^ the advantages of associated or collegiate instruction 
in the science of the Law, followed by six to twelve months' 
attention to the ^^manipulations" of practice in a lawyer's 
office, are beyond comparison superior to any other method 
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of instruction ve have ever known." Nor is the testimony 
of Mr. Justice Story in favour of this mode of instruction 
less favourable. ** The old mode," he says, " of solitary un- 
assisted studies in the Inns of Court, or in the dry and 
uninviting drudgery of an office, is utterly inadequate to lay 
a just foundation for accurate knowledge in the learning of 
the Law. It is for the most part a waste of time and effort, 
at once discouraging and repulsive. It was, however, the 
system in which I was myself bred; and so thoroughly con- 
vinced was I of its worthlessness, that I then resolved, if I 
ever had students I would pursue an oppo^te course. The 
system pursued by my learned brother, Mr. Professor Green- 
leaf, and myself, in our juridical instruction, has had the most 
entire success. Our system of instruction is not founded upon 
written lectures (which I am pursuaded is a very inadequate 
mode), but upon oral lectures connected with the daily studies 
of the students in the various works in which they study, and 
in the lecture room, where they are all assembled in classes, 
and where they tmdergo a daily examination, and every 
lecture grows out of the very pages of the volume which they 
are then reading. In this way difficulties are cleared away ; 
additional illustrations suggested; new questions propounded 
and doubts raised ; and occasionally authorities criticised, — 
80 that the instructor and the pupil move along pari passu, 
and the pupil is invited to state his doubts, and learns how to 
master his studies." 

This statement, which relates to the teaching of a system 
of Law, not only similar, but in most respects and even to 
many of its minutest particulars identical with our own Law, 
— in the opinion of this Committee, affords an illustration of 
the advantages which might be derived from the methodical 
teaching of the elements of the science of the Law ; and the 
Committee are of opinion that the Law Amendment Society 
might, more especially with the co-K)peration of the Inns of 
Court, efficiently conduce to the introduction of such a 
method of instruction. 

The Committee therefore recommend that persons duly 
qualified, being Barristers, Special Pleaders, or Convey- 
ancers, should be invited to instruct all such persons as 
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may choose to avail themselves of their teaching, in the 
elements of each of the great branches of the Law, namely, 
the Common Law, including Criminal Law, Equity, and 
Conveyancing ; that the course of teaching should be such as 
would bring the teacher into frequent and familiar commu- 
nication with his class, and enable the teacher to satisfy 
himself from time to time of the progress made by all and 
each of his pupils. One mode of instruction might doubtless 
consist of papers, or a series of papers, on some defined 
portion of the branch of the Law under consideration, which 
might be read by the teacher to the class ; but this Com- 
mittee would especially recommend that the teacher should read 
with his class standard works on that branch of the Law to 
which he was attached, and that he should direct the other 
reading and general course of studies of his class, and should 
-ascertain,. by examinations repeated from time to time, that 
the members understand what they have read and what he 
has taught them. 

The Committee consider that the student, after passing 
through a course of elementary education in such a school, 
would then be qualified to derive advantage from the system 
of education in the Lms of Court, whether by entering the 
chambers of an Equity Draftsman or Special Pleader, or 
Conveyancer (according to the existing practice), or attending 
any course of instruction which may be established in the 
several Inns of Court, for the completion of a scientific course 
of legal education. 

The other branch of the subject which has come under the 
consideration of the Committee, is also, in their opinion, of 
the highest importance. There is not at present any insti* 
tution, or indeed any means, other than what law books or 
treatises may afibrd, through which persons not pursuing the 
Law as a profession can make themselves acquainted with 
the principles of those branches of the Law as to which they 
may, from their position, or from the duties they may have 
to perform, or for any other reason, feel a particular interest, 
or, in respect of which, they may require to be informed. 
The Committee are of opinion that the exertions of the 
Society may be very beneficially directed in affording to the 
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public in general, to the extent that it may be so required, a 
knowledge of the principles of our legal and judicial insti- 
tutions, and of our laws. For this purpose the Committee 
recommend that, concurrently with the proposed school, a 
series of lectures should be given of a popular character, 
explanatory of the legal and judicial institutions of the 
country, and .the general principles of those branches of 
the English Law which may possess a popular interest, or 
may be for the time the subject, of especial attention, such as 
the functions and duties of jurymen, and of churchwardens, 
overseers, and the like, the ofBce and duties of executors and 
trustees, the nature and effect of the registration of deeds 
and other similar matters, on which general information may 
be usefully conveyed. 

For the accomplishment of the object above recommended, 
the Committee desire to make the following proposals : — 

1st. They propose that Barristers, Special Pleaders, or 
Conveyancers, who may be willing to devote a portion of 
their time to the instruction of law students, be invited to 
open their chambers for the reception of classes of pupils, 
(not exceeding twelve in any one class,) to read with them 
standard legal works, beginning with such as are of an ele- 
mentary or institutional character, and to give them such 
practical instruction as may conduce to the perfect under- 
fitanding of the subjects studied* These classes should be 
formed at the beginning of each of the principal divisions of 
the legal year, namely, in the beginning of Michaelmas, of 
Hilary, and of Easter Terms, and should continue, in each 
case, until the close of the sittings of the Court of Chancery, 

The Committee propose that the time devoted by the tutor 
to each class be not less than nine hours in the week, and not 
more than two hours in the day ; and that the fee for attend- 
ance on each annual course be fixed at twenty-five guineas, 
with a proportional charge if the course attended should 
embrace only a portion of a year. 

The particular method by which the reading of the books 
selected, or the instructions given, might be made most bene- 
ficial to the students, must, in the opinion of the Committee, 
be left to the judgment of the tutor ; and they propose, there- 
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fore, that gentlemen who may be willing to come forward as 
tutors should in this respect be left uncontrolled. 

In order to give a legitimate professional character to the 
proposed course of instruction above suggested, the Com- 
mittee propose that the Benchers of the several Inns of Court 
be requested to signify their approval of gentlemen at the 
Bar adopting this mode of tutorial instruction, by allowing all 
members of their respective Inns, who are willing to open 
their chambers for the formation of such classes, to give 
notice of their intention, and of the courses of books to be 
read by thecn, in the halls of the societies.^ 

2dly. For the purpose of giving a stimulus to the scientific 
study of the Law, the Committee further propose that the 
Inns of Court be most respectfully but urgently requested to 
institute a general annual examination, to be conducted under 
their sanction by competent persons, of all students willing 
to submit themselves to examination, and to approve of the 
names being classed according to the order of merit, and of 
such class lists being published and made generally known in 
the profession ; and, as an additional inducement to the same 
end, to institute, in conformity with the valuable recommen* 
dation contained in the Resolutions of the Delegates on Legal 
Education in the Inner Temple, and sanctioned by that 
Society, four annual exhibitions, of 100 guineas each, to be 
competed for by students for the Bar; to which this Com- 
mittee would add the further recommendation, that they 
should allow the four most distinguished students in each 
year, who have obtained a first class, and are not at the time 
exhibitioners, to be called immediately to the Bar, although 
they have not completed the full number of Terms.* 

3dly. The Committee propose that, for the purpose of secur- 

> They recommend also that a Ibt of all these gentlemen, and of the courses 
given by them, should be published regularly in the Law Review. 

* The resolutions of the Inner Temple, referred to above, propose the esta- 
blishment of two such exhibitions in that Society. The proposal made by this 
Committee contemplates a much smaller amount of pecuniary aid to be afforded 
by the Inns of Court, limiting the number of exhibitions to four in the whole. 
In the place of the four exhibitions given up it substitutes the proposal of 
allowing four students of distinguished merit to be called to the Bar as above 
mentioned. 



Establishment of a Law School. 113 

ing the delivery of lectures of a popular character upon such 
legal subjects as may appear to be of general interest, a stand- 
ing Committee of the Society be appointed by the Council, 
to whom should be intrusted the choice of subjects, the ap- 
pointment of lecturers, the determination when and where 
the lectures shall be delivered, and what shall be the terms of 
admission, and the arrangements for making them known. 
To this Committee they propose also that the duty be in- 
trusted of watching over the scheme of Legal Education 
already explained, and of aiding it either by engaging with 
the approval of the Council Chambiirs for the use of the 
tutors, or in any other way which may seem advisable. 

It is possible that circumstances may occur which may 
render it necessary that the Society should take upon itself 
more decidedly the foundation and establishment of the pro- 
posed Law School; but the Committee are of opinion that, 
if the above suggestions should be carried out, they will pro- 
bably be found to answer the end proposed, namely, the 
Scientific Study of the Law. 

[This Report has been the subject of discussion at several 
Meetings of the Society. At one held in the evening of March 11. 
at their Rooms, 21. Regent Street, Lord Brougham in the Chair, — 
Mr. Bethell, in bringing it forward, said : " What they wanted was 
a sufficient sanction to a new system, by which barristers would ad-' 
mit pupils to their chambers, and supply them with a more tutorial 
legal education than that at present. But there existed so much 
jealousy in the profession, that no man would venture to take such 
a course without the deliberate sanction of one of the Inns of 
Court." 

Lord Brougham : " Yes, to be sure ; the suggestion is a most 
valuable one. There have been instances where students, having 
paid a fee of one hundred guineas, have been so disgusted with 
their first day's experience at chambers, that they never went to 
them a second time. But as to fee, oh, there — vestigia nulla re- 
trorsum — the money was in conveyancer's pocket! Now it is 
better a man should learn something for five guineas than nothing 
for a hundred, as is often the case at present. Now, if a barrister 
were permitted by professional usage to spend five hours in the 
morning, — no, not in the morning, for the detestable habit of 
having consultations in the morning has crept in, — a habit I Set 

VOL. XII. I 
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my face against, for it is a fraud on clients ; but if he were to 
spend five hoars in the evening, giving instraction to classes of 
pupilSy the man would be improving himself-— ScM^irii'y ZiBacioofiai 
— (and I can't conceive anjUiing more delightful than for a man 
to teach what he debghts to know himself^ and the pupils would 
gain for ten or twenty guineas more solid instruction than they 
now often do for a hundred. It is a most melancholy state of 
things. There is nothing like education for law students now. 
When I was in the chambers of Mr. (afterwards Chief Justice) 
Tindal, we seldom or never saw our master ; we were told, * Copy 
whatever you can lay hold of,' and with that injunction we were 
left to ourselves. That's half a century ago* There is a larger 
amount of education given to students in France. As to Scotland, 
they talk of the education given there, but I know all about it ; 
I wo'nt say it's a humbug, but it's something very like it. When 
I was attending lectures on the Civil Law in Edinbui^h, they 
were all in Latin. A set of Latin questions were proposed after 
the lecture to the students. Very difficult, indeed, some of them 
might be to answer, if a proper answer was required ; but all we 
had to do was, if the question commenced with * Nonne,' we said, 
« Etiam,' and if with * An,' we replied * Non/ (Laughter.) And 
when an examination was held in the Pandects, the professor 
always said to each of the students, when they called on him the 
day before the examination, * Read such or such a chapter,' and it 
was well understood that he should not be examined'in any other 
chapter than the one he was told to read. I quite approve of the 
second part of the Report, for giving popular lectures on law. 

^ Common jurymen should know more law than they do at pre- 
sent. With the exception of the special juries at Guildhall, every 
jury in England is the mere tool of the judge. It is a most valu- 
able Report." 

Alter some further remarks, his Lordship thus continued: — 
" Well, Mr. Bethell, will you let me have a copy of the Report ; 
and I will consult my brother Benchers on its contents before the 
next meeting of the Society, on this day fortnight? And if we 
eaWt get any of the Inns to give their sanction to what you pro- 
pose, we can give the sanction contained in a vote of this Society, 
representing as it does both branches of the profession : and even 
if an Inn if Court should approve of the plan^ I don't see why we 
also should not express our approbation, by a formal resolution to 
that effect.'* 

Several other circumstances have occurred which induce us to 
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think that the want of legal education is much felt in yarious quar- 
ters. On the introduction, by Lord Brougham, of the Bill for giving 
Sammarj Jurisdiction to Masters (elsewhere adverted to), on the 
25th of March, his Lordship said, that he " would add, to what 
he had said about costs, that clients in a great many cases had 
only themselves to blame. They blindly threw themselves into 
the hands of a solieitor, without exercising that acuteness which 
they evinced towards their tradesmen.* (Hear, hear.) 

'^ Lord Langdale feared this evil would only be remedied by a 
legal education being more generally diffused." And on the 
County Courts' debate^ on the 10th of April, Mr. Cockburn made 
the following striking remarks : — '^ When it was said we had a 
simple form of law, recollect the vast number of Reports in which 
the dictates of the law and the decisions of the Courts were con- 
tained. Why, it was a very serious expense to any man to take 
in the Reports of the ordinary sittings of the Court from day to 
day. (Hear, hear.) Know the law, indeed! when you saw 
Judges differing from one another whilst sitting in the same 
Court. It took the life of a man to enable him to say that he had 
made himself thoroughly conversant with the Law of England. 
(Hear, hear.) To the subject the Law of England was a sealed 
booh, and he could not stir a step without assistance. This was 
not a state of the law in which a man should get up in the House 
of Commons and eulogise it. (Hear.) He looked upon it as a 
thing deeply to be deplored, th^t these things could be alleged 
with truth ; but he thought it one of the best signs of the times, 
whatever the honourable and learned member for Pontefract 
might say, that the lawyers, as a body, were^becoming deeply sen- 
sible of the defects of the system, and anxious to correct them. 
(Cheers.) The best proof of this was, that legal reformers were 
to be found in the law officers of the Crown : the Solicitor-General 
had distinguished himself pre-eminently as a law reformer (Hear, 
hear); and the Attorney-Greneral himself also stood forward in 
that capacity, for he had given notice of a bill for simplifying and 
altering the law of pleading. He rejoiced to perceive that there 
was a great tendency to simplify and improve the law." 

Now nothing would tend more to effect this object than the 
diffusion of legal education. This subject, we are persuaded, is 
making rapid progress in the public mind, as will be shown if 
means are given for satisfying the desire to obtain sound legal 
information in a popular form.] ^ 

1 See Note B. post. 
I 2 
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ART. IX. — THE NEW COURTS AND OFFICES OF 
JUSTICE, AND THE STATISTICS OF THE SUITORS' 
FUND IN CHANCERY. 

The present movement in favour of a reform in the procedure 
of the Court of Chancery might perhaps seem at first to be an 
unfitting occasion to revive the now long slumbering subject of 
erecting New Courts and Offices of Justice ; but it will be found 
on investigation it has an important bearing on that subject, 
inasmuch as the success of any new system of Procedure in 
Equity must, to a great extent, depend on proper and sufficient 
accommodation being provided for the transaction of the busi- 
ness both in the Courts and Offices. In confirmation of this 
opinion may be adduced the many complaints that have been 
made against the working of the Joint Stock Companies' 
Winding-up Act, wholly arising from the insufficient accommo- 
dation in the offices of the Masters in Chancery, where it was 
recently stated by an eminent counsel in opposing a petition 
presented under the Winding-up Act^ that the scene in the 
Masters' offices, when there was a meeting of the contribu tones 
of one of these Companies, resembled a bear-garden owing to 
the great numbers of persons congregated together in a room 
of limited dimensions.' That this is the state of things is un- 
deniably true, and it necessarily results from the new and 
more expeditious mode of procedure under the Winding-up 
Act. In the prosecution of a decree or order in ordinary 
suits there are rarely more than half-a-dozen persons attending 
the Master at a time, whereas at a meeting under the 
Winding-up Act the number is often one hundred, occasion- 
ally many more.' K there were two or three Courts, similar 
in size and construction to those of the Commissioners of 

1 It was so stated by counsel on the bearing of a petition, '* In tbe Matter of 
the Boston, Nevark, and Sheffield Railway Company,** before the Vice-Chan- 
cellor of England, on Tuesday, the 26th March, 1850. 

* It appears on inquiry that Master Farrer*s room, which is the largest in 
the building, is only 18 fieet square, without allowing for the space occupied 
by the book-cases. 

* AboTC 100 companies have already been ordered to be dissolved and wound 
up under this act. • 



The New Courts of Justice. 117 

Bankruptcy In Basinghall Street, appropriated for the use of 
the Masters, on meetings under the Winding-up Act, none 
of these complaints would arise, and the Masters would be 
enabled to administer justice much more satisfactorily than 
they can at present. It is understood that a part of the 
contemplated alteration is, that a Master should sit daily to 
Lear cases by a list, as a Judge in Court does. If so, such a 
court-room would be required for him. 

In the Chancery Registrar's Office great inconvenience 
also results from the accommodation being unequal to the 
transaction of the business, — an inconvenience which is felt 
more and more every year with the progressive increase of 
business therein ^ ; and in the office of the Accountant- General 

' The following is an extract from the evidence given by Mr. Leach, the 
senior clerk to the Registrars on the Committee on Fees, in 1848 : — 

** 177. Chairman. Is there not considerable inconvenience from the great 
concourse of solicitors at one time in your office ? — Yes, both to the Regis- 
trars and their clerks. The Registrars, in consequence of the limited accom- 
modation, are obliged to sit two in one room ; the largest room does not exceed 
1 8 feet by 16 ; the smallest is not more than half that size, and is a mere tem- 
porary room, erected about six years ago. In these rooms from fifteen to twenty 
solicitors are sometimes assembled at one time, engaged with each of the two 
Registrars in settling minutes and orders, which, in contested cases, are often 
discussed with considerable animation; this occurs most frequently at the 
busiest season of the year. With respect to the clerks, in one room of limited area 
are placed the fourteen clerks to the Registrars, as well as the two entering clerks 
and their two writers, and the two stationers to the Registrars ; in all twenty indi- 
viduals. It is also in this room that the solicitors meet to transact their busi- 
ness ; as many as fifty or sixty solicitors (and in the hottest and busiest period 
of the year even as many as a hundred) are often there congregated together 
during office hours. The conversation which passes between so many persons, 
whilst they are settling their minutes and orders, necessarily causes a great deal 
of noise, which cannot be prevented, and is a great hindrance to the Registrars' 
clerks as long as it lasts, as it is quite impossible to apply the mind to anything 
requiring attention in the midst of so much disturbance. 

. " 178. What is the size of this room ? — It is about 48 feet by 36 ; and it is 
not a very lofty room. In summer the heat is often very oppressive, as we find 
it difficult to keep it properly ventilated. 

** 179. Would that be remedied by increased accommodation ? — It would so ; 
each registrar ought to have a separate room, and the clerks should be placed 
also in separate rooms, two or three clerks in each room. The dimensions of 
these rooms should be not less than 18 feet square. There should also be a 
large public room for the solicitors to meet in, and transact their business. In 
this public room the entering clerks, the bag-bearers, and the two stationers 
might be provided for, and likewise as many additional persons as would be 

1 3 
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of the Court of Chancery additional aocommodation is also re- 
quired in consequence of the increase of that establishment.^ 

The general opinion prevailing among the profession that 
the Courts of Westminster are inconvenientlj situated, and 
that the oflSces, particularly those of the Courts of Equity, 
do not affi[)rd sufficient acc(Mumodation for the transaction of 
the business, is abundantly shown in the evidence taken before 
the Committee of the House of Commons in 1842, and con- 
tained in their Report on Courts of Law and Equity^; and 
it will be sufficient here merely to give the names of the 
witnesses examined on that occasion who were in favour of 
the removal of the Courts, and the concentration of tbe 
Courts and Offices in one building: — 

1. The Lord Chancellor (Cottenham). 

2. Lord Langdale, Master of the Bolls. 

3. Lord Denman, thea Lord Chief Justice. 

4. Earl of Devon, late Master in Cfaaooery. 

5. Sir L. Shadw^ly Vice-Chancellor of England. 

6. Sir J. Wigram, Vice-Chancellor. 

7. J. E. Dowdeswell, Senior Master in Chancery. 

8. J. "W. Farrer, Master in Chancery. 

9. Wm. Erie, M.P., now Judge of Common Pleas. 

10. M. D. HiU, Q.C., Barrister. 

11. E. D. Colville, Senior Begistrar of Court of Chancery. 

12. Sutton Sharpe, Barrister. 
12a. Samuel Martin, Barrister. 

required for receiying all papers; and (should a receiver-general be appointed) 
for delivering them out again to the solicitors. If this plan should ever be car- 
ried out, the business of the office would be done much better, and more quickly, 
in consequence of the Registrars and their clerks being less liable to iatemip- 
tion." 

' Evidence of Mr. Parkinson, Report, 1845, No. 608. p. IS. 
' The facts and figures in the following pages are chiefly taken fh)m tiie Ibl- 
lowing Reports of Committees of the House of Commons, vis. < — 
1842. Report on Courts of Law and Equity. Parliamentary Paper, 1842, 

No. 476. 
1845. Report on Courts of Law and Equity. Parliamentary Paper, 1845. 

No. 608. 
1848. Report on Fees in Courts of Law and Equity. Parliamentary Paper, 

1848. No. 158. 
The Accountant- GeneraVs Annual Returns to Parliament as to the Suitors* 
Fund and the Suitors* Fee Fund. 
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13. Wm. Wright, BarriBter. 

14. Edind. Walker, Master of the Exchequer of Fleas, 

Solicitors, 

15. B. Holme, — firm. Holme, Loftus, & Young. 

16. J. Teesdale, — firm, Teesdale, Sjmes, & Weston. 

17. E. W. Field,— firm, Sharpe, Field, & Jackson. 

18. L. J. Baxendale, — firm, Baxendale, Tatham, & Co. 

19. Greorge Faulkner, — firm, Adlington, Gregory, Faulkner, & 

FoUett. 

20. T. Loftus, — firm, Holme, Loftus, & Young. 

21. Thos,, Clarke, — firm, Clarke, Fjnmore, & Fladgate. 

22. Harvey Gem, — firm, Gem, Pooley, and Beisly. 

23. Robert Maugham, Secretary of the Law Institution. 

The evidence of these several witnesses establishes the three 
following propositions : — 

1. That great inconvenience arises from the Courts being 
situated at Westminster.^ 

2. That the offices of the Courts do not afford sufficient 
accommodation for the transaction of the business, and the 
want of room prevents many improvements and causes much 
delay. 

3. That it would be beneficial to the practitioners and 
suitors if the Courts and Offices were concentrated under one 
roof near the chambers of counsel and the offices of the 
solicitors. 

Within the last fiew years ^ the sittings of the Courts of 
Equity during Michaelmas and Hilary Terms were, on a memo* 
rial to the Lord Chancellor signed by nearly all the members 
of the outer Equity Bar, and on another^ from the Law Insti- 
tution, entirely drawn in phrases taken from the Lord Chan- 
cellor's own evidence contained in the report of 1842, removed 
to the Courts in Lincoln's Inn, and the change has met with 
the approbation both of counsel and solicitors, — indeed it 
was only the strenuous remonstrance of the junior counsel 

' The space now occupied by the Courts at Westminster is much wanted to 
complete the plan of the New Houses of Parliament, as will appear on reference 
to the evidence given by Mr. Barry, on the Committee on the Courts of Law 
anc[ Equity, in 1845, Answers 12 and IS. 

' This alteration took place, it is believed, in Hilary Termi 1849. 

1 4 
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that induced the Lord Chancellor to alter his announced 
intention of holding the sittings of the Courts at Westminster 
during the portion of the year out of Term that Parliament 
was sitting. The sittings of the Equity Courts for the present 
Easter Term and the ensuing Trinity Term have just been 
resumed at Westminster, after a lapse of ten months, much 
to the inconvenience of the solicitors, who daily complain of 
the loss of time occasioned by the Courts being so far from 
their own offices and particularly from the offices of the 
Courts.' 

' The true character and the mischievous though often imperceptible effects 
of this separation of the Courts and Offices are well stated by Mr. Field, in his 
evidence before the Committee on the Courts of Law and Equity in 1 842 : — 

** My idea is, that no thoroughly effectual reform in the practice of the law 
can possibly take place without concentrating the Courts and Offices, and having 
the Offices under the same roof as the Courts ; and that to carry on the law 
business of the country properly, if you do not bring the Westminster Hall 
Courts to Lincoln's Inn, you must take all Lincoln's Inn and its appurtenances 
to Westminster. I have looked at the matter more with reference to its bear- 
ing on the science of procedure (which has been a subject of interest to me for 
8 few years past) than in any other point of view ; and it has struck me, that 
with reference to the monstrous mass of evil to be removed by improvements in 
procedure, a great deal more is to be done by arrangements, almost mechanical 
in their nature, and comparatively less by arrangements as to forms, pleadings, 
&c. than would at first be imagined; and that the mechanical arrangement 
which is the most important is, the concentration of the Courts and the Offices. 
Of course the object of every alteration to be made in procedure is, that the 
work may be done quicker and cheaper and better, both in Court, by the officers 
of the Court, and by the solicitors and counsel ; and my belief is that, in every 
respect, the concentration of the Courts and Offices would operate towards 
bringing out those results, and that those results cannot be completely brought 
out without this concentration. The effect of the Offices being scattered al)out 
and at a remove from the Courts, in delaying proceedings in the Offices, and in 
causing the suitors to lose days afler days (perhaps only by a day at a time, 
but in constantly-repeated losses), I think is far beyond present estimate. 
Throughout the whole of an equity suit, the Offices are producing food for the 
Courts ; the Court does nothing except in operating upon that which has first 
been prepared in the Offices ; and it is quite clear that if the Offices are so 
arranged that there are great mechanical inconveniences about them, you delay 
greatly that approach to the Judge, which the suitor alone goes into Court to 
obtain. Mechanical arjangements, as far as we have any instances to refer to, are 
very much more influential than persons would at first imagine. This can be shown 
particularly by the failure of the Equity Exchequer, by the Rolls Court always 
being a court less effective than the other branches of the Courts of Equity, and 
also by the very extraordinary success of the Common Law Exchequer, when it 
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Three sites for the New Courts and Offices were suggested 
to the Committee on the Courts of Law and Equity, viz. : — 

1st. Lincoln's Inn Fields. 

2d. The Bolls Estate. 

3d. The Block of Houses comprised in the area bounded on 
the north by Carey Street, on the east by Chancery Lane, 
on the south by the Strand and Fleet Street, and on the 
-west by Clement's Lane and Plough Court ^ 

The opinion of the public was strongly expressed against 
the first site soon after the issuing of the Report of 1842, on 
the ground that it would destroy one of the lungs of London. 

The second site was proved before the Committee to be 
objectionable for want of space and on account of the diffi- 
culty of access. 

As to the third, it was proved that it was the next best 
site after Lincoln's Inn Fields, and would be a great im- 
provement to the town, and a very convenient spot, being 

was first opened to the public. That fewer causes are entered in the Rolls Court 
is, I believe, very much occasioned by the distance, short though it be, there 
is between Rolls-yard and the other courts. I very much prefer having any 
business of mine transacted in the Vice- Chancellor *s Court, because it is close 
to the Chancellor*s Court. If I am wanted in one court, and am in the other, 
a clerk can fetch me in an instant, and I can, on an emergency, attend to two 
cases in the two courts, both going on at once ; but even the short distance 
the Rolls Court is at from the Lord Chancellor*8 Court, makes it extremely 
difficult for me, when they are sitting in Lincoln's- Inn, to attend io business 
In those two courts at the same time. The same difficulty arises with refer- 
ence to counsel ; there is a difficulty in getting counsel from the Rolls Court 
to the Chancellor's Court. I refer to this to show that very small distances, 
when they come to operate upon us continually through the day, are sufficient 
materially to affect the business of the Courts. The Rolls Court has less bills 
filed in it per annum than any other branch of the Court ; I think there are 
not above one-third of the bills filed for the Rolls than there are for the Vice- 
Chancellor's Court during the year, though the Vice- Chancellor's Court is 
overloaded with business; and I attribute this circumstance in considerable 
measure to the position of the Rolls Court. My opinion is, that if two new 
£quity Courts were to be established, as is now contemplated by the Legisla- 
ture, and those two courts were to be located close to the Lord Chancellor's 
Court, that the three together would have so preponderating an influence in 
their favour to induce practitioners to go to them, an influence which may be 
termed mechanical, that the Rolls Court would be comparatively deserted. Of 
course this is assuming the character of the Judges to be all on a par.** 
> Report of 1845, No. 608., Answer ^5, 
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midway between Lincoln's Inn and the Temple^ and near 
Somerset House ; and that this is the most desirable site is, 
we believe^ the general opinion of all brandb^es of the pro- 
fession« 

The site for the New Courts and Offices being determined 
on, we have next to ascertain the amount required for the 
purchase of it and for the erection of the New Courts and 
Offices, 

In the eyidence of Mr. Bany, the architect of the New 
Houses of Parliament, and of Mr. Cadogan, a surveycnr of 
forty years' residing in Pickett Place, Strand, given before 
the Committee on Courts of Law and Equity S appears a 
full and detailed statement of the exact quantity of ground 
proposed to be taken, and of the estimated value thereof, and 
description of the proposed building. 

** The area * of the space bounded on the north by Carey Street, 
OD the east by Chancery Lane, on the south by the Strand and 
Fleet Street, and on the west by Clement's Lane and Plough 
Court, which it is proposed to be taken as the site for the New- 
Courts of Justice, is* in length, from east to west, about 700 feet, 
and from north to south, about 480 feet, or about 7f acres.** * 

The sum which it is estimated by Mr. Cadogan would be 
required for the purchase of this property is 675,074/.*; but 
inasmuch as a larger site would be thus obtained than is 
absolutely required for the New Courts and Offices^ in order 
that there might be a very considerable return in the shape 

i Report, 1845, No. 608. ' Report of 1845, No. 608., Answer ^. 

' Answers 0^^ and 67. 

* The area within the rails of Lincoln's Ion Fields is above 6j aeres. — 
Rtpwt of 1842, No. 476., Antwer 1295. 

5 Answers 162. and 164. 

* In addition to the increased value of the site of the proposed new chambers, 
it would be desirable to provide for the additional accommodation fiat the officers, 
which will be hereafter required by the gradually increasing business of the 
Courts. The present Registrars' and Accountant- General's offices have been 
built but eighty years, and they have long since been found too limited to 
properly accommodate the increased number in each of those establishments. 
In 1774, when these offices were built, the number of clerks in tiie Accountant- 
General's office was but four, while in 1847 there were twenty-nx ; and during 
that period the amount of securities and cash in the Accoimtant- General's 
books had increased from about six millions to above fifty millions, and the 
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of ground rents for chambers, it is proposed that that portion 
of the ground not required for the Courts and OflSces (which 
would then be very much increased in value by its being 
contiguous to the Courts) should be appropriated for the pur- 
pose of building chambers, as shown in the accompanying 
plan.^ The value of the ground rents* that might be ob- 
tained for the proposed new chambers is supposed to be 
worth 316,500/., leaving the expense of the actual site of the 
Courts and Offices 358,574/.« 

The erection of the New Courts and Offices on this site 
would not only clear away a very unwholesome, unsightly, and 

number of accounts had increased from 2047 to 15,856. Vidt Report of 1848. 
(Parliamentary Paper, No. 158., pp. 92 and 20a) In 1833, the registrars and 
clerks were 14, and in 1847 they had increased to 24. 

' Plan — see next page, and Report of 1845, No. 608. 

* The ground-rents are estimated at from fiye guineas to three guineas per 

foot Report, 1845, No, 608., Anawer 195. The Law Institution has an area 

of 90 feet frontage to Chancery Lane, by 120 feet depth from Chancery Lane 
to Bell Yard, containing 10,800 square feet, and cost 23,000/., or rather more 
than 22. 2«. a square foot — Report, 1842, iVb.476., Answers 188. and 189. 

' The plan proposed by Mr. Barry for the New Courts, would be very mcuh 
like that appended to the Report of 1842 (Parliamentary Paper, No. 476.), 
which it was then proposed should occupy the centre of Lincoln's Inn Fields : 
*' it would be on the same principle ; the accommodation would be for twelve 
or fourteen Courts, each with a judge*s room, a clerk's room and ante-room, 
barristers' room, and solicitors' room ; and in the Common Law Courts, in addi- 
tion to this accommodation, a room for the jury. It would include, also, a 
room for the grand jury, a law library, cona<»ltation rooms, a refreshment room, 
a great central hall (200 feet long, 80 feet wide, and 60 feet high)*, communi- 
cating with the whole of the Courts, and their appurtenances, for the accommo- 
dation of the public, and private lobbies and communications for the convenience 
of the Judge and the Bar. The Courts would be arranged around the great cen- 
tral h^ll ; and towards the exterior of the building, surrounding the Courts, would 
be arranged all the private accommodation connected with the Courts respec- 
tively. The style of the architecture for the new building would be altogether 
different from that proposed in the first design (viz., Ionic). It would be 
desirable that it should be in the Mediaeval style of architecture, and that the 
loftier the building is made, provided no practical inconvenience results from 
the height, the better will be the external effect. The exterior of the building 
would be four stories; the centre of *the building would be lower, and the great 
hall and surrounding courts would be lighted entirely from above." — Evidence 
of Mr, Barry, in Report of 1845. (^ParUamentary Paper, No, 608., Answers 
81, 82, and 83.) 



* Westminster Hall b 290 feet long, 68 feet wide, 90 feet high. 
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References* 

1. I^w Institution. 2. Proposed New Chambers. 

4. Entrance to Lincoln's Inn New Square. 



3. Temple Bar. 
5. St. Clements Danes* Church. 



N B. The thick, line shows the extent of the property proposed to be purchased. 
The wave line shows the extent of the Site of the New Courts. 
The thin line shows the extent of the Site of the proposed New Chambers. 
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disreputable neighbourhood^ but T?ould also cause the forma- 
tion of new streets immediately contiguous to the site (as 
shown in the accompanying plan), and in addition thereto it is 
proposed to widen Carey Street to 80 feet^ and the Strand 
and Fleet Street^ on either side of Temple Bar^ to 100 feet^ ; 
but to preserve the latter, and provide over the gateway a 
covered communication between the Courts and the Temple, 
so as to avoid the interruption caused by the traffic under- 
neath the archway,^ * • 

The roughly estimated expense of the proposed new build- 
ing is 300,000/.^ 

The following will therefore be about the amount of the 
funds required to be provided: — 

Cost of site --.-.- £675,074 
Rough estimate for erecting the Courts, £300,000; 

but which will probably amount, on revision, to - 600,000 

Contingencies - , - . - 41,426 



£1,316,500 
Value of ground-rents of proposed Chambers, to be 
leased for 75 years, reserving power to re-purchase 
or occupy as offices of the Court, if required - 316,500 



Leaving to be raised a net sum of - - - £1,000,000 



Before considering how this sum of one million can be 
most conveniently raised, it will be desirable to state briefly 
the nature of the fund called " The Suitors' Fund." 

' It has long been contemplated on the part of the city authorities to form a 
street westward from the end of Cheapside, crossing Farringdon Street at the 
site of the old Fleet Prison. This street might be continued across the Rolls* 
Bstate and join the proposed alteration of Carey Street. — See Evidence of Mr. 
Zjomhert Jones, in Reports of 1845. (Parliamentary Papers, No. 608. p. 14.) 

' The present width at Temple Bar is about 40 feet. 

' The present gateway at Temple Bar might be taken down, and another 
with wider arches, so as to extend across the street when widened, erected in its 
stead, with a covered communication over the archway. As this communication 
would be made for the accommodation of the Templars, the expense should be 
borne by the societies of the Inner and Middle Temple. 

* Report of 1845, No. 608., Answer 88. 
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The Suitors' Fund contains two separate accounts^ which 
are respectively intituled^ " Account of Monies placed out for 
the Benefit and better Security of the Suitors of the High Court 
of Chancery i^ and ** Account of Monies purchased with surplus 
Interest arising from Securities carried to the Account- of 
Monies placed out for the Benefit and better Security of the 
Suitors of the High Court of Chancery.^^ ^ 

The amount of stock on the first-mentioned account, which 
it has been suggested by the Master of the RoUs^ might be 
conveniently distinguished by the name of ** The Suitors* 
CashFund/'on the Istof October, 1849, was 2,385,088£ 2s. 6d,, 
and has arisen from the investment previous to 1838, under 
special acts of parliament of specific sums, part of the suitors* 
unemployed cash, and, since 1838, under orders of the Lord 
Chancellor, made from time to time in pursuance of the act 
of 1 & 2 Victoria, c 54. sect. 1., of such parts of the suitors' 
unemployed cash as his Lordship may direct to be laid out, 
over and above an average balance of 150,000£, which it is 
understood the Bank of England are to be allowed to retain 
the use of to compensate them for the trouble and expense of 
transacting the business of the Court of Chancery ; and the 
total amount of the suitors' unemployed cash which has been 
so laid out is 2,052,464/. 0^. 7rf. * The average price at which 
such stock has been purchased is 86y|.^ 

> Report, 1848, No. 158., p. 86. ■ Ibid., Answer 1455. 

* The reason why so large a sum of unemployed cash remains in Court is, 
that cash, when paid in, is not invested until the solicitor obtains an order direct- 
ing the investment to be made, and leaves with the Accountant- General the 
order and a request for that purpose. The only exceptional case at present is 
where legacies belonging to infants are paid in under 32 Geo, B. c. 52., in which 
act, and the subsequent act of 37 Geo. S. c. 135., there is a clause directing tlie 
Accountant- General to invest the legacy without any order of the Court or 
request of the solicitor. Under the Slave Compensation Act the Accountant 
was similarly directed to invest the amount paid in a« weU at the accumtdatum 
ofinterat. (5 & 6 Wm. 4. c. 45. s. 14.) 

It may be here observed, that in the above sum of 2,052,464/. Ot, Id. suitors^ 
unemployed cash invested on the Suitors' Cash Fund account, is comprised the 
amount of the cash which has remained on any account not dealt with for twenty 
years ; and therefore it is very improbable that the whole of the above sum so 
invested will ever be demanded by the suitors. 

« Evidence of Mr. Parkinson, Chief Clerk to Accountant^ General, in Report 
of 1848, No. 158., Answer 614. 



The New Courts of Justice. 127 

The amount of the property on the second-mentioned 
account, which, for brevity's sake, may be termed " The 
Accumulation Fwnd^^ was on the 1st of October, 1849, in 
cash 22,7237. 5tf. 9<f., and in stock 1,173,443/. f^s. 11(2., and 
has arisen, as the account imports, from the investment and 
accumulation of the surplus interest of the stock on the first- 
mentioned account, after defraying the charges which have 
been created thereon. 

The stock on these two accounts, amounting together to 
3,358,531/. 8*. 5rf., are, by the 1 & 2 Vict. c. 54. s. 2., and 
the ^ h^ Vict. c. 103. s. 26., only to be resorted to when 
the demands of the suitors have diminished the floating 
balance at the Bank to so low a sum as to render a sale of 
any portion necessary to increase that balance.^ 

The Suitors' Pund^ was instituted by the Act of 12 Geo. 2. 
c. 24. (a. b. 1739), at which time the cash in the Bank 
belonging to the suitors amounted to 181,825/. 65. 3c/., after 
allowing for the sum of 102,967/., the amount of the de- 
ficiency of the Masters ultimately made good in 1749. This 
Act, as well as the three subsequent Acts of 4 Geo. 3. c. 32., 
5 Gea 3. c 28., and 9 Geo. 3. c. 19., directed, that, out 

' The amount of stock in the Suitors* Quh Fund is as follows, viz. : — 

£ 8. </. 

Bank 31 per Cent. Annuities .... 1, 050,444 12 9 

S/. Si, per Cent. Annuities- - - - - 96,117 14 10 

Reduced Annuities . - - - - 1,238^25 14 II 



2,385,088 2 6 
And the amount of stock in the Accumulaiion Fund is - 1,173,443 5 11 



Making the total amount of stock in the Suitors' Fund - 3,558,531 8 5 



— Report of 1848 (^Parliamentary Paper, No. 158. p. 204.), and Accountant'^ 
GcneraTa Return {Parliamentary Paper , 1850, No, 52 ). 

' In the Report of the Committee on Fees (Parliamentary Paper, 1848, 
No. 158., pp. 58. 204. and 208.) will be found the valuable authentic state- 
ments as to the Suitors' Fund furnished bj Mr. Parkinson, the chief clerk of 
the Accountant- General, and also, at p. 86. of the same Report, a statement 
furnished by Mr. Rogers as to the Suitors' Fund and the Suitors' Fee Fund, 
with some suggestions as to consolidating the income thereof, with a view of 
diminishing the present amount of taxation on the suitors ; but they extend to 
too great a length to be incorporated in this article. 
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of the unemployed cash in the Bank belonging to the suitors, 
four several sums, not exceeding together 140,000/., should 
be invested on the Suitors' Cash Fund account, and out of 
the* interest certain salaries should be paid to the Accountant- 
General and his clerks, and to the Masters, amounting together 
to 3,800Z. ; and, as the interest amounted to 4,697/. 10^., 
there was an annual surplus of 897/. 10^., which was invested 
on the account before termed " The Accumulation Fund^ 
and this surplus interest, with the accumulation of interest, 
amounted, in 1774 ^, to 10,200/. Bank Annuities, and 14/. 7^. 2</. 
cash. 

We now come to the Act^ of 14 Geo. 3. c 43., passed in 
1774, which for the present purpose is of some importance; 
whereby, after reciting that the Six Clerks' OflSce had become 
very ruinous, and the oflSces of the Registrar and the 
Accountant-General were from their situation and condition 
in great hazard of being destroyed by fire, and that the 
surplus interest arising from the monies (part of the suitors, 
unemployed cash) invested pursuant to the aforesaid acts, 
then [remaining on the Accumulation Fund. Account] 
amounted to 10,200/. Bank Annuities and 14/1 7^. 2c/. cash, 
" which annuities and cash are unappropriated, and that it 
will be no injury to the suitors of the said Court if the sq^me, 
and also the surplus interest which shall arise from the said 
annuities, and from the securities' purchased pursuant to the 
several acts before mentioned, shall be employed towards 
raising a fund for rebuilding and erecting the said several 
offices, and in purchasing such ground as may be necessary 
for such purposes ; and if a sum of money not exceeding 
50,000/., part of the money [belonging to the suitors of the 
Court] lying dead and unemployed [in the Bank of England], 
shall be j)laced out at interest on Government or Parliamentary, 
securities, and the interest thereof or so much as shall be 
necessary applied for the same purposes," it was enacted that 
out of the suitors' unemployed cash a sum not exceeding 
50,000/. should be invested, and out of the interest arising 

» Vide act of 14 Geo. 3. c. 43. 

■ This and the following Acts are inserted somewhat at length, in order to 
show the purposes to which the Suitors* Fund has been applied. 
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therefrom and out of the said 10^200/. Bank Annuities ahd 
14L 7s. 2d. cash such bihqs should be paid as the Lord Chan- 
cellor should in his discretion deem necessary, and be applied 
under the direction of the Court in defraying the expenses 
attending the obtaining that Act, and then in rebuilding the 
Six Clerks' Office with the offices belonging thereto, and in 
purchasing ground and houses for that purpose, and the sum 
of 10,000/. in erecting proper and convenient offices for the 
Registrar and Accountant-General of the said Court, and in 
purchasing such ground and houses as should be necessary for 
that purpose. 

By the Act of 15 Geo. 8. cap. 56.^ passed in the following 
year (1775), after reciting that the Office of the Six Clerks 
was so surrounded by houses that it was in continual danger 
of accidents by fire, and a sufficient space of ground contiguous 
thereto could not be obtained for rebuilding the same 
detached from any dwelling-houses, and that the Society of 
Lincoln's Inn had agreed to sell so much ground, part of the 
garden of the said Society, as should be necessary for the 
purpose of erecting such buildings, thereupon it was enacted 
that out of the funds mentioned in the last preceding act such 
sum as the Lord Chancellor should deem necessary should be 
pidd and applied in defraying the expenses of obtaining that 
act, and in purchasing the said ground, and after the new 
building for the Six Clerks was completed, the old building, 
then belonging to the Six Clerks, and situated within the 
liberty of the Bolls, was directed to be sold and the purchase- 
money paid into Court to the nccount of money arising by 
the sale of the Six Clerks' Office.^ 

In 1777, by the Act of 17 Geo. 3. cap. 59., there was 
authorised to be paid the sum of 12,580/. 3*. Id. to the then 
Master of the Rolls, and the sum of 8,449/. 7^. 9d. to the 
executors of the then late Master of the Rolls (as an equivalent 

' The money arising from the sale of the Six Clerks* Office was invested in 
the purchase of 1517L 9«. 5d. Bank Annuities, and the interest was, under the 
same Act, paid to the Six Clerks in lieu of the chambers belonging to their 
offices until their abolition in 1841, when it was, by the act of 5 & 6 Vict. 
c. 103. sect. 29., directed that the interest of the fund should be carried to and 
become part of" The Suitors' Fee Fund Account." 

VOL. XII. K 
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for the rents arising from the leasee of parts of the BoUs 
Estate granted by them respectively) out of the suUors* uu" 
employed cash^ and the whole was paid back in seyenteen 
years out of the surplus interest on the aforesaid inyestm^its. 
. In 1791, by the Act of 32 Geo. 3. cap. 42., 300,000t, 
part of the suitors' unemployed cacdi, was authorised to be in^ 
Tested, and out of the interest a sum not exceeding 30,000/. 
was directed to be applied in completing and building the 
present Masters' Offices in Southampton Buildings. 

In 1800, by the Act of 50 Geo. 3. c 164., 200,000/,, further 
part of the suitors' unemployed cash, was directed to be 
invested, and out of the interest a sum not exceeding 12,000/. 
was to be applied in erecting the present Examiners' and the 
other Chancery Offices in the Rolls Yard. 

Under various subsequent Acts and Orders of the Liord 
Chancellor made in pursuance of the Act of 1 & 2 Vict. c. 54., 
several further portions of the Suitors' unemployed Cash have 
been invested, and, up to the 1st of October, 1849, the aggre- 
gate gross sum of 2,099,887/. lO^r. Sd. had been laid out in 
the purchase of securities amounting to 2,371,600/. ISs. 2d. 
In addition thereto, there was brought over from the Equity 
Court of Exchequer, under 5 Vict, c 5. s. 1 1., Securities to 
the amount of 295,327/. Is, 11^., purchased with the sum of 
252,576/. \0s, 4J. out of the unemployed cash of the suitors 
in that Court ; and tliere was also brought over under that 
act from the same Court to the same account^ in securities 
20,757/. 18«. 11^., but, owing to the demands of the suitors 
having reduced the balance of cash in the Bank^ it was sub- 
sequently found requisite to raise the sum of 300,000/., for 
which purpose 303,098/. 2*. 6«/. securities were sold^, and 

* It has been suggested that this fund ought not to have been carried to this 
account, but to the Accumulation account — - Vide Report of 1848, iVo. ] 5B,^ 
p. 204. 

* Between the 6th May, 1844, and the 5th March, 1845, the period of the 
raiWay mania, when very large sums were deposited in Court, under 9 Vict., 
c. 20., no less a sum than 800,000/. was invested out of the suitors* unemployed 
cash ; but it was found, on the withdrawal of the railway deposits, that a larger 
sum had been invested than could be spared, and consequently on the 23rd 
November, 1844, 100,566/. 9». 6rf. Reduced Annuities, and on 19th August, 
1845, 202,531/. 13». 0</. Consols, were sold to raise 300,000/. ( Parliamentory 
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the securities were thus reduced to 2^385^088/. 2s. 6c/. pur- 
chased with the sum of 2,05 2,464 Z. 0«. ld.y and this was the 
amount of the securities standing on the 1st of October, 1849, 
on the Suitors' Cash Fund account, under the title of ^^ Monies 
pkced out for the Benefit and better Security of the Suitors 
of the High Court of Chancery." 

Since 1774, when, by the aforesaid Act of 14 Geo. 3. c 43., 
the then accumulated interest on the last-mentioned secu- 
rities, amounting to 10,200Z. stock, and 14Z. 7^. 2d. cash, was 
directed to be applied in rebuilding the Six Clerks' Office^ 
the surplus interest, with the accumulations of interest, after 
defraying the charges by the several acts to be paid thereout, 
have been invested in securities, which on the 1st of October, 
1849, amounted to no less than 1,173,443/. 55. llc/.^ stand- 
ing on the Accumulation Fund account, under the title 
^' Account of Securities purchased with Surplus Interest 
arising from Securities carried to the Account of Monies 
placed out for the Benefit and better Security of the Suitors 
of the High Court of Chancery." 

The income for the Chancery financial year ending Ist 
October, 1849, of the Suitors' Cash Fund amounted to 
69,698/. 19*. •8rf., and of the Accumulation Fund to 
33,699/. 3*. 2^., and, with the 150/. per annum paid into that 
fund by the Accountant-General pursuant to the 61st sect, of 

Paper, 1848, No. 158. p. 204.) Since 4th March, 1845, no further portion of 
Uie suitors' unemployed cash appears to have been invested, and the above is the 
only sale that has been made of any portion of the Suitors* Cash Fund. 

' It appears from the annual returns of the Accountant-General as to the 
Suitors* Fund and the Suitors* Fee Fund, that the following amounts of the 
surplus interest on the Suitors* Fund have been invested on the Accumulation 
Fund account in each year since 184S:— 
Cash. 
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So that in six years no less than 155,0007. cash has been invested in the purchase 
of 169,233/. 9«. 9rf. stock, and the surplus interest to be annually invested will 
probably increase instead of diminish. 
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the 5 Vict. c. 5. (excluding the bjjance on the account), made 
the total income of the Suitors' Fund 103,548/. 2s. 10cL^ 
while the payments thereout* did not exceed 67,560/, 9*. 8d, 
leaving a surplus income of 35,987/. 13*. 2rf., being upwards 
of 2000/. per annum more than the interest of the Accumu- 
lation Fund, amounting to 1,173,443/. 6s. \\d. stock. Among 
the payments out of this income are the salaries of the Lord 
Chancellor and the two Vice-Chancellors, created by 5 Vict, 
c. 5. sect. 19. and 35., amounting (clear of Income Tax) to 
19,416/. 13*. 4d ; but if these were paid, like the salaries of 
the Master of the KoUs^ the Vice-Chancellor of England, 
and all the Common Law Judges, out of the Consolidated 
Fund, the suiplus income of the Suitors' Cash Fund and the 
Accumulation Fund would amount to 55,404/. 6«. 6c/., leaving 
the whole of the income of the Accumulation Fund free and 
** unappropriated," and a surplus income of the Suitors' Cash 
Fund alone, of above 20,000/., to answer any deficiency that 
may by possibility arise on the Suitors' Fee Fund, or the 

' By referring to the last annual return to Parliament of the Accountant- 
General as to the Suitors* Fund (Parliamentary Paper, 1850, No. 52.), this 
statement will be elucidated. 

* These payments appear from the Accountant- General's return for the past 
year (Parliamentary Paper, 1850, No. 52.) to consist of the salaries and com- 
pensation to certain of the officers of the Court, and also the expenses of certain 
of the offices ; and this income is also liable, under 23rd sect of 5 & 6 Vict, 
c. 103., to pay the salaries and compensations of the other officers, as well as 
the expenses of the other offices, in the eyent of the fees levied from the suitors, 
and paid into the Suitors* Fee Fund account (created by 3 & 4 W. 4. c. 94. 
sect. 38.) ; and the stock purchased with the surplus fees proving deficient, — an 
event not likely to occur, as the stock purchased with surplus fees since the 
creation of the .fund (sixteen years since) now amounts to 167,82 R lOs, Id, 
or more than one year's income, the fees for the year ending 25th Nov. 1849 
being 150,142/. 15«. 6d. This 167,821/. 10». stock forms The Offieera' Security 
Fund, under the title " Account of Monies placed out to provide for the Officers 
of the High Court of Chancery." 

' It is only since 1838 that this has been so paid, as in that year the act of 
1 Vict, c 46. was passed transferring to the Crown the Rolls Estate, and in 
lieu thereof the Master of the Rolls' entire salary of 7,000/. »-year was thence- 
forth to be paid out of the Consolidated Fund. The Rolls Estate has been 
estimated to be of the value of 120,000/. {see Evidence of Mr. Cadogan in 
Report of 1842, No. 476., Answer 1193.), and the rents thereof were received 
by the Master of the Rolls previous to 1836, and retained to his own use in 
part payment of his salary. 



Tke New Courts of Justice. 133 

Officers' Security Fund, as well as any demands of the 
suitors. ' 

1 This statement may be thus elucidated : — 

£ ff. dL 

Income ofSuiton* Ctuh Fund • - 69,698 19 8 

Income of Accumttlaiion Fund .... 33,699 S 2 

Received of Accountant- General under 5 Vict. cap. 5. sect 61. 150 



Present income of 5'«»^or<* Ftfiul .... 103,548 2 10 

Payments thereout as per Accountant- GeneraPs return. 

(Parliamentary Paper, 1850. No. 52.) ... 67,560 9 8 



Present surplus income of 5'itttor«* Ftnuf ... 35,987 13 2 

Add salaries of Lord Chancellor and two Vice-Chancellors, 
now paid out of Suitors' Fund, but proposed to be paid out 
of Consolidated Fund • . . . - 19,416 13 2 



Future surplus income of Suitors* Fund ... 55,404 6 6 

Deduct amount of income of Accumulation Fund as above - 33,699 3 2 ' 



Clear surplus income of 5'tttVors' CcmA Ftfiicf alone . - 21,805 3 4 

No return has been made since 1829 of the amount of stock on the accounts 
the interest whereof has not been applied for twenty years and upwards. It 
appears from a statement in the Report of the Committee on Fees ( Parliamentary 
Paper, 1848, No. 158. p. 61.) that on the Ist October, 1829, the total amount of 
stock on which the dividends had not been received for twenty years and 
upwards was 127,904/. Ss. lid. If a new return were to be made at the period 
of annually balancing the Accountant- General's books, (1st October,) as sug- 
gested to the Committee in the same report, p. 91., this amount of stock would 
probably be much augmented; and if the stock on which the interest had 
not been paid or dealt with for twenty years were, with tlie interest which had 
accrued thereon, carried over to an unclaimed fund account and the interest 
invested, and the interest thenceforth to accrue on both carried to an Unclaimed 
Dividend Guarantee Fund account and invested and accumulated, it would form a 
sufficient Guarantee Fund to be substituted for the present Accumulation Fund. 
This return might also extend to the cash on all accounts which had not been 
dealt with for twenty years, and the amount might also be carried over to the 
Unclaimed Fund Account and invested. It now in effect forms part of the Suitors 
Cash Fund, but it would at all events be desirable that the amount thereof should 
be ascertained. 

. With respect to the National Debt, when the dividends of the stock on any 
account remain unclaimed for ten years, such stock with the dividends are 
carried over to tbe account of the Commissioners for the Reduction of the National 
Debt, and the dividends invested {56 Geo. 3. c. 60.) ; and of the stock which 
has been so carried over, the amount which has been subsequently reclaimed, it 
is believed, amounts to but a very small proportion thereof. 
^ The tabular statements at the end of this article will show the existing and 
proposed liabilities of the Suitors' Fund and the Suitors' Fee Fund. 
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Having thus shown that the income of the Accumulation 
Fund is free and " unappropriated/' and that the principal of 
that fund is also " unappropriated," we think (to repeat the 
language of the before mentioned act of 14 Geo. 3. c 43., 
authorising the appropriation of the then Accumulation Fund 
in erecting the Six Clerks, Registrars*, and Accountant-Ge- 
neral's Offices,) " it will be no injury to the suitors of the said 
Court if the same shall be employed towards raising a fund 
for rebuilding and erecting the required Courts and Offices 
of Justice, and in purchasing such ground as may be neces- 
sary for that purpose."^ 

It has been before shown that the estimated amount that 
would be required for the purchase of the site for the New 
Courts (excluding the New Chambers), and erecting the same 
with a margin for contingent e^spenses, would be in round 
numbers about one million; and the Accumulation Fund, 
amounting to 1,173,4437. 5s. lid. stock at the present price, 
viz. 96 (or even at 90), would realise more than that amount. 

In addition to this fund, credit may be taken for the 
amount which would be realised by the sale of the Masters' 
Record and Writ Clerks', Registrars', and Accountant-Gene- 
ral's Offices, which may be estimated at above 50,000/., and 
would be available, if required, towards the erection of the 
Courts and Offices.^ 

We do not know whether there are any funds belonging 
to the Courts of Law available towards the erection of the 
New Courts; but inquiry might be made on this subject, 
as it appears in the '^Report on Sinecure Offices," in 1834, 
(Parliamentary Paper, 1834, No. 519.), page 62., that the 
Earl of EUenborough, as Chief Clerk of the Queen's Bench, 

1 The present Master of the RoHs (Lord Langdale), in his evidence before 
the Committee on the Courts of Law and Equity, in 1842 (answer 518), ex- 
pressed himself thus : — *' If the Surplus Inteiest Fund [the Accumulation 
Fund] were entirely dear, and the Cash Fund were not charged to its full 
extent, I should think that tiie suggested application of the Surfdos Interest 
Fund to the erection of buildings to a proper and prudent extent, might be 
allowed.** 

* The rent of the offices for the Masters in Lunacy and the Taxing Masters, 
■mounting to ilSOf. per annum, now paid out of the Suitors' Fee Fund, would, 
on the completion of the New Courto and Offices, be saved to the suitors. 
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then held apparently an unclaimed sum of 50007. in his 
hands. 

On completion of the New Courts, the site of the present 
Courts at Westminster, valued by Mr. Barry at 86,000£^ 
would revert to the Crown, and become available either for 
Govemmeftt offices or for carrying out the projected improve- 
ments in connection with the New Houses of Parliament^ ; 
and the Chancery offices on the Bolls Estate (which cost 
12,000/.) might also revert to the Crown; and Ihe rents of - 
the present law offices, amounting to 2,3067. per annum ^ 
would then be saved to the Consolidated Fund. As an equi- 
valent for the saving of this rent, and the accommodation to 
be affijrded to the Courts of Law in the New Courts, we 
have proposed that the Consolidated Fund should pay the 
salaries of the Lord Chancellor and the two Vice-chancellors, 
amounting to 20,000/. per annum {exclusive of income-tax), 
which, at 5/. per cent, would represent a principal sum of 
400,000/. ; but if this should not be considered a sufficient 
equivalent, then a further annual sum might be paid for a 
stipulated period (say twenty years) from the Consolidated 
Fund to a separate account, to be entitled "The Suitors' 
Guarantee Fund ;" or, what would perhaps be still better, that 
a clause should be inserted in the act authorising the erection of 
the Courts (similar to the 4th sect of 11 & 12 Vict. c. 77.*), 
that if the securities on either the Suitors' Cash Fund, or the 
interest thereof, or the Officers' Guarantee Fund (or the Un- 
claimed Dividend Guarantee Fund, in case of its being esta- 
blished as before suggested,) should be insufficient to answer 
the demands thereon, the sum taken for the purposes of 
erecting the siud New Courts, or so much thereof as might be 
required, should be made good by Parliament. 

The popular and practical conclusions intended to be drawn 
from this article are — 

1st. That the due administration of the law requires the 

» Report, 1845, No. 608., Answer 74. 

»" Vide Mr. Barry's eyidence in Report of 1845, No. 608. 

« Vide Rejfort of 1845, No. 608., Answer 186. 

^ This act of 11 and 1€ Vict c. 77. authorised the applieation of a sum 
not exceeding ^1,3002!. out of the Unclaimed Funds in the Court of losoWe&t 
Debtors, in enlarging the Insolvent Court in Lincoln*8*Inn-FididA 
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concentration, reconstruction, and enlargement of the Courts 
and Offices. 

2d. That the Court of Chancery has accumulated from its 
suitors a free and " unappropriated" fund, now upwards of 
one million (1,173,443/. 6s. 4,d. stock) sufficient for that pur- 
pose. 

3d. And that that Court alone is now annually raising 
from the Equity suitors, and their funds in Court, an income 
amounting (in 1849) to 258,386/. 2s. 10^., while it is ex- 
pending for them annually (in 1849) 204,548/. 9*. llrf., 
leaving a clear surplus to be invested and accumulated of 
53,837/. 12*. 11^., destined to no specific purpose and un- 
available for the relief of the suitors from whose pockets it 
is taken ; — in other words, that the suitors in 1849 were taxed 
to the extent of upwards of 50,000/. unnecessarily, and that 
neither the suitors of 1850, nor possibly those for the next 
century, will have any benefit from the money obtained from 
such over-taxation.^ 

' locome of the Suitors' Fund for 1 849, viz. : — 

£ 9, d. 
Interest of Suitors' Cash Fund .... 69,698 19 8 

Interest of Accumulation Fund .... 33,699 3 3 

Of Accountant- General, under 5 Vict. c. 5. s. 61. - - 150 O 

Income of Suitors* Fee Fund for 1849, viz. : — 
Fees levied from the suitors - - - - -150,1 42 156 

Interest of 167,8212. 10s. lid, stock, amount of surplus fees 

invested pursuant to 3 & 4 Wm. 4. c. 94. s. 36. and 5 Si 6 

Vict. c. 103. s. 23. - - - - - 4,695 4 6 



Total income of Suitors* Fund and Suitors* Fee Fund - 258,386 2 10 

£ 8, d. 

Charges on ine Suitors* Fund for 1849 - 67,560 9 8 

The like on the Suitors* Fee Fund - - 136,988 O 3 



Total charges on the Suitors* Fund and Suitors* Fee Fund - 204,548 9 11 



Leaving a clear surplus, to be invested and accumulated, of 53,837 12 11 



h at is now requisite, to enable the Equity suitors to derive the full benefit of 
this surplus, is a legislative enactment, authorising and directing the surplus 
interest of the stock on the Suitors* Fund, after providing for the charges 
thereon, to be from time to time (either quarterly, half-yearly, or annually), 
carried over by the Accountant- General to the Suitors* Fee Fund account; and 
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Appended hereto are two tabular statements as to the 
present and proposed liabilities of the Suitors' Fund and the 
Suitors' Fee Fund.^ 



an order of the Equity Judges, imposing a new scale of fees to be taken in lieu 
of the present fees, so as to produce such an amount only as, with the amount 
to be brought over from the Suitors' Fund, would suffice to meet the charges 
on the Suitors* Fee Fund. 
> See pp. 138, 139. 



While the preceding pages were passing through the press, 
we perceived by the " Votes of the House of Commons" that 
the Solicitor-General, on April 23. 1850, introduced a bill 
for the Collection of the Fees in Chancery and Lunacy by 
means of Stamps. A print of this bill has not yet been issued^ 
consequently we have not been able to ascertain if it differs 
from a bill for a simihur object introduced in 1848. Should 
it, however, not provide for carrying over to the Suitors' Fee 
Fund account the surplus income of the Suitors' Fund, a 
clause to that effect might be introduced into this bill when 
in Committee ; and the present opportunity should not be 
lost of conferring on the suitors the benefit that would arise 
therefrom, inasmuch as a new scale of fees will necessarily be 
required, in consequence of the expense of collecting, by the 
means of stamps, the very great number of small fees now 
existing, which would then have either to be abolished or 
consolidated with the larger fees. 
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ART. X. — COLLATERAL AFFINITY.^ 

The Queen v. The Inhabitants of St. Giles in the Fieldsy 
11 Q.B. 173. 

The Queen v. Chadwich, II Q. B. 205. 

Amongst the momentous questions which have agitated 
Europe during the last two years, those relating to marriage 
have not been the least important. Whilst it has been con- 
tended by a powerful section of the party of progress, that 
marriage is an odious and a mischievous monopoly, their 
reactionary opponents have found in that institution the very 
ground-work, the corner-stone, of human society. In this 
controversy respecting the droit de families England has kept 
a middle course, rejecting, on the one hand, every approach 
to a Platonic community of wives, and, on the other, present- 
ing to the wondering world a code of marriage so inconvenient, 
so incongruous, so piebald, that its main object might be 
supposed to be to supply the red republican with arguments 
in support of his favourite antimatrimonial speculations. 

The General Law of England adopts the rules of the Canon 
Law with respect to the permanence of the marriage contract. 
That law, founded upon a literal construction of a very 
plain command, declares that a marriage, once legally con- 
tracted, can be put an end to only by the death of one of the 
parties ; but the exceptional Law of England reads the divine 
precept with a qualification, thus, "What God has joined 
together let no man put asunder"* without an act of par- 

1 We have already expressed our own opinion on the subject of this Article 
(6 L. R. 99. )f which is entirely opposed to that contended for above. But we 
have been, and shall always be, willing that both sides should be heard. We 
may add, however, that the opinion which we have already expressed has been 
confirmed in our minds by the discussion of the subject in Parliament and else- 
where. — Ed. 

' This plain and unequivocal command is sought (since the Reformation) to 
be qualified by language used by our Saviour, in explaining (Matt. xix. 6., 
Mark x.) the Mosaic law of divorce. By the Catholic church this explanation 
is uciderstood in a sense consistent with the doctrine of the absolute indissolu- 
bility of marriage ; whilst in most Protestant countries a more lax construction 
has been adopted. The latter construction, though not recognised by our law. 
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liament.^ AgaiD^ we fill our hospitals and our lunatic 
asylums with the imperfect products of marriages between 
blood relations ; and we make absolute and unconditional a 
mediasval conditional impediment to the celebration of mar- 
riage between persons having as little connection in blood as 
— in the silence of history^ and in the absence of any recent 
discoveries throwing light upon the subject — may be pre- 
sumed to have existed between King Priam and the Queen 
of Sheba. So^ by the general consent of all Europe^ the 
validity of a marriage depends upon the law of the place 
in which the parties are domiciled. But in England, if 
minors domiciled in that country cross the northern border 
for the avowed purpose of evading the English Law, the 
marriage celebrated there by the Cyclopian priest of Hymen, 
the sacerdotal blacksmith, is accepted as a good marriage in 
England. 

All this, however, is less startling than the peculiarities 
which are found in the Law of Marriage as it exists in Scot- 
and. Li that country a bastard is allowed, in total dis- 
regard of the well-merited rebuke of St Paul to the Co- 
rinthian converts ^, to marry the widow of his own father ; 
nay, the illegitimate Scotchman is at liberty to marry his 
own whole sister, the child of his own natural father and of 
his own natural mother. 

It is an undeniable fact that throughout the known world, 
in all nations, civilised and uncivilised, a greater degree of 
personal purity is required from one sex than from the other. 
This distinction is morally and socially of the greatest im- 
portapce. Its causes are inherent in the physical constitution 

has been commonly put forward to induce the legislature to alter the law pro hdc 
vice in favour of wealthy persons seeking to escape from the consequences of 
their own imprudence ; for it is believed that in all cases of actions of Crim. 
Con., and Bills for a divorce, the woman has been married under age. If there 
be any exception to this rule (and none has been discovered upon an inquiry 
continued for more than thirty years), the extraordinary occurrence may reason- 
ably be assigned to undiscovered early immorality. 

' It has, however, been contended in Parliament, that although parties who 
have been lawfully joined in wedlock may be disjoined for ever, yet that a 
temporary separation of husband and wife for the purpose of maintaining 
decency in a workhouse, is a violation of the Divine prohibition. 

• 1 Cor. V. 1. 
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of the two sexes. From this cause, although poljgynous 
polygamy has been of frequent occurrence amongst barbarous 
and semi-barbarous tribes, the groesness of polyandrous poly- 
gamy has been most rarely, if ever, practised. 

Until the ascetic principle, fostered in the fourth and fifth 
centuries, had confounded this natural distinction, adultery, 
both in the heathen world and under the Jewish economy, 
had reference only to the misconduct of a married female; 
and without adopting the opinion of the great moralist Dr. 
Johnson, that marital infidelity is a trifle of which a wife 
ought not to complain, no person not entirely imbued with 
the spirit of the Canon Law would consider that it was not 
distinguishable, in point of atrocity, from conjugal infidelity 
on the part of the wife. By our law a widower may main- 
tain an action against the seducer of his deceased wife, and 
may recover large and exemplary damages for the injury 
which he has sustained in the debasement of his wife, and in 
the interruption of his domestic happiness ; but if a widow 
were to bring an action against the mistress of her late 
husband, it is easy to predict the fate of such a proceeding 
— solventur risu tabuhe. It is needless to multiply examples 
of a feeling so general as to appear to be instinctive. 

In any system of laws which justly challenges for itself a 
Buperhu^ian origin, and which is derived from the Author of 
nature, we should expect to find this principle acted upon 
wheresoever the occasion presented itself; and to be able 
clearly to prove this to be the case with respect to the 
Mosaic economy, will be no small confirmation of the truth 
of the claims of that economy to a divine origin. Happily 
we find this principle pervading the whole of the Levitical 
law of marriage. 

For the present we wish to confine the attention of our 
readers to collateral affinity. In the Book of Leviticus, the 
indelicacy of a woman's submitting to the embraces of two 
brothers in succession, is met by a general, though not a 
universal, prohibition of such connexions under a formidable 
penalty, — the childlessness of the second marriage, — a penalty 
not merely regarded as a misfortune, but also involving dis- 
grace. It was foreseen, however, that circumstances would 
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arifie in which delicacy in this particular ought to give way 
to the carrying out of an important political object. When 
a brother died without issue and the divinely ordained dis- 
tribution of the conquered lands was in danger of being 
disturbed, the law did not give permission to the surviving 
brother to marry the widow of the deceased-^ a permisdoa 
from acting under which both parties would perhaps in- 
stinctively shrink; on the contrary^ the parties were com- 
pellable to form a connexion^ which, unless they had reached 
the cynical indifference professed by the Roman slaved 
would be in general repugnant to their feelings. Neither 
the rule nor the exception applied to the case of marriage 
with the sister of a wife. The personal purity of a female 
depends upon the manner in which her own person is dis- 
posed of — not upon the purity or impurity of the person 
whom she marries. It is therefore probable that the Le- 
vitical code would have been wholly silent as to marriages 
with two sisters^ but for the existence of the practice of 
polygamy. Though no question of purity or impurity could 
arise here, an evil belonging to a totally different class was 
to be provided against. It was necessary to prevent a 
repetition of the bickerings and heart4)uming8 which had 
embittered the union of the patriarch Jacob and the common 
ancestor and founder of the nation, with the two sister- 
wives Leah and Rachael. The law, therefore, forbad a 
husband to marry the sister of his living wife to be her rivaL 
The words in italics appeared to express the true meaning 
of the Hebrew text^ as it was admitted that they are con- 

> Hor. Sat. Lib. II. Sat. vii. 52. 

' It has been contended that the 1 8th verse of the 1 8th chapter of Leviticus 
does not apply to tUtert, It is said that we should read, as in the margin of 
King James's translation, ** one wife to another.'* It is true that the term 
** sister/* which is the term that occurs in the original, is sometimes used with 
reference to a female who does not really stand in the true natural relation of 
<* sister;** but nothing short of a strong prepossession in favour of a precon- 
ceived theory, could induce any reasonable person to believe that the practice of 
polygamy, which had existed in the Hebrew nation ever since its foundation, 
500 years before, and which certainly continued without any intimation of the 
Divine displeasure, for 1000 years afterwards, was intended to be proscribed by 
an ambiguous expression presenting, prima facie, a different meaning — a mean- 
lag adopted and acted upon by the Hebrew nation and received as tlie only true 
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sonant with all ancient tran8lations5 including the Septuagint 
and the Vulgate J So Luther's Bible has "Du soUst auch 
deines Weibes Schwester nicht nehmen, neben ikr^ ihre 
Schaam zu blossen, ihr zuwider (u e. in antagonism to the 
first-married sister and in rivalry with her), weil sie noch 
lebet.*' So, Diodati renders^ the passage, "Non prendere 
eziandidb una donna, insieme con la sua sorella, per esser la stui 
rivahy scoprendo le vergogne della sua soifella, insieme con 
lei, in vita sua." 

For 1600 years after the promulgation of the Mosaic code, 
the law of marriage amongst the Hebrew nation appears, 
from the concurrent testimony of inspired and uninspired 
writers, to have undergone no change. The widow of a man 
who left children was forbidden to marry her husband's 
brother ; if he left no children, she was bound to marry the 
heir to her husband's land ; and if the two duties clashed, the 
public duty was to prevail over the private or personal duty, 
and the widow was bound to marry the heir, even though he 
were her husband's brother. In the case of widowers, no re- 
striction existed in respect of collateral affinity, the object of 
the prohibition in Lev. xviii. 18. having ceased upon the death 
of the first wife.^ On the dispersion of the Jewish people 

meaning by every ancient translator. It is observable that the lawfulness of 
polygamy is recognised in a message sent by God to David by the mouth of 
Nathan the prophet. (2 Sam. xii. 8.). In the very code in which the Puseyites 
wish to read a denunciation of polygamy, Lev. xviii. 18., we find provisions for 
regulating the rights of the eldest sons of two rival wives. 

' In the controversy which has been carried on, too little importance appears 
to have been attached to the Septuagint and the Vulgate Besides their weight, 
in common with other old translations, in showing how the passage was an- 
ciently understood, it should be borne in mind that the Septuagint version is 
that to which the writers of the New Testament constantly refer in their appeals 
to the authority of the Old Testament, and also that it shows in what sense the 
law must have been then acted upon by the Jews, and so far back at least as the 
reign of Ptolemy Philadelphus, being the same sense in which it has been 
understood and acted upon to the present hour. The Vulgate is the authorised 
version of the Roman Catholic church ; not authorised in the sense of the 
English version, t. e., appointed to be read in churches ; but authorised and pro- 
mulgated as containing the only authentic statement of the Divine will. (Con- 
cil. Trid. Sessio 24. ) 

• It would have been strange if a man had been prohibited from marrying 
during the life of his wife a person whom he was forbidden to marry even if 
that wife were dead. 
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under Vespaeian, they, including the Jewish converts to 
Christianity, — who were not at first distinguished from their 
countrymen, — were allowed the use of their own domestic 
customs. The Gentile converts were, in these and other mat- 
ters not Interfering with their religious observances, governed 
by the laws and usages of the places in which they resided. 
In the third or fourth century it began to be thought desh*- 
able that abstinence from many worldly engagements should 
be required from the priesthood. Some of these privations 
were afterwards extended to the laity, — amongst others the 
marriage of two brothers with two sisters, and the marrying 
two sisters in succession. The mode of discountenancing 
such marriages was not, at first, by requiring the parties to 
separate, but by pronouncing ecclesiastical censures, and im- 
posing ecclesiastical penalties, leaving the marriage itself 
undisturbed : Jieri non dehuit^ factum valet. But when the 
clergy had acquired an absolute jurisdiction over marriage, 
as a sacrament, the Ecclesiastical Courts assumed the power of 
making void marriages which the Church had marked with 
its disapprobation, unless the permission of the Church had 
been asked for and obtained, —the Church always exercising 
the power of dispensing with those regulations and prohibi- 
tions which it had itself created, whether in accordance with 
any portion of the Hebrew economy or not. So matters 
continued until the early part of the sixteenth century, when 
the avarice of Henry VII. induced him to bring about a 
marriage between his second son Henry and the widow of his 
eldest son Arthur. This was a union to which the conditional 
prohibition of the Church extended, and a dispensation was 
sued for and obtained. When Henry VIII. had transferred 
his affections to a younger object, he endeavoured to get 
rid of the dispensation, and be enabled to treat his marriage 
with Catherine as void. The pope hesitated to revoke the 
dispensation and to annul the marriage, and thereby disgrace 
the aunt, and bastardise the first cousin of the most powerful 
prince in Europe — the master of Italy. By bribes and 
menaces Henry obtained opinions from numerous universities 
to the effect that such marriages were prohibited by God's law, 

VOL. XII. L 
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and therefore could not be made valid by dispensation. To this 
it was answered, that though the Mosaic code was God's law, 
it was BO for the Hebrew nation only ; and that even under 
the Mosaic dispensation Henry would have been bound to 
marry Catherine, inasmuch as his brother Arthur died with-, 
out issue. The obligation to marry the widow of a childless 
bifother was, however, of a local character; but it tended to 
show that the system of which that regulation forms a part 
was local. But supposing the exception to be inapplicable to 
parties who had no inheritance in the promised land, then, if 
the matrimonial code of Moses is still in force, the penalty 
annexed to the violation of the precept will also be in force : 
** they shall be childless,*' a fact negatived by the birth of 
Mary, and of other issue of the marriage of Henry and 
Catherine, who died in infancy. But the question as to the 
permanent obligation of the law of Moses, in respect of 
collateral affinity, was to be determined by considerations 
wholly foreign to the arguments on either side. The title of 
Queen Elizabeth, the great supporter of the doctrines of the 
Beformation, as well in Scotland as in England, depended 
upon the invalidity of the marriage of her father with Cathe- 
rine ; and the unlawfulness of marriage between a widow and 
the brother of her husband, became, by the mere force of 
circumstances, part and parcel of British Protestantism ; and 
upon the same sacerdotal, though unnatural principle, — that 
restrictions upon the marriages of males and females were ne- 
cessarily governed by the same rules, — the espousing of two 
sisters in succession was also proscribed. These objects were 
effected in England by Archbishop Parker, who had felt the 
persecution of Mary, and now enjoyed the protection and 
favour of Elizabeth. He set up of his own authority a table 
of prohibited degrees, in which collateral affinity was sure not 
to be forgotten. In Scotland the prohibition appears to have 
first assumed an authentic form by the adoption of the 
Confession of Faith, drawn up by an ultra-Protestant as- 
sembly of divines, meeting on the invitation of the Long 
Parliament at Westminster. 
In Scotland the new prohibitory system was embraced 
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without hesitation and without reserve by all who adopted 
the religious views with which that system had been iden- 
tified. From an early etage of the Reformation, the entire 
prohibition of the marriage of a widower with the sister of 
his deceased wife has been strictly enforced. Considering 
the tendency of the human mind to associate criminality with 
prohibition and punishment, it is not surprising that a pro- 
posed relaxation of the law should have encountered a pas- 
sionate opposition. If the. royal author of the " Counterblast 
to Tobacco" had succeeded in imposing the penalty of death 
upon the offence of smoking in the streets of Edinburgh, any 
proposal, at the present time, for altering a law which had 
become interwoven with the olfactory habits and affections 
of the nation, would, perhaps, have caused as much disgust 
and excited as much horror as is now manifested at the 
attempt to restore the ancient liberty of marriage.^ 

On the Other side of the Tweed a different scene presented 
itself. Although the dispensing power had been transferred 
from the pope to the archbishop, the statutory impediments 
to the exercise of that power were so numerous, and the 
deference to the decisions of Canterbury was so much less 
than that which had been paid to the decrees of Eome, that 
the power itself soon ceased to exist, except in name. In th« 
table of prohibited degrees set up by Archbishop Parker in 
1563, no distinction was made between cases in which dispen- 
sations might be obtained and those in which they were inad- 
missible.^ Such a distinction, indeed, would have excited a 
discussion which might have proved as injurious to Elizabeth's 
title as the bull of Julius itself. But in England, whei33 the 
change of the established religion had not been effected by a 
revolution, as in Scotland, the habits of the people were not 

' * The Scottish reformen wisely respected the attachment of their countrymen 
to positive observances. The austerities of L«nt were succeeded by the intro- 
duction of a Sabbatical observance of the Catholic festival of Sunday. 

• It is observable that the Mosaic Law, which forbids the Children of Israel 
to eontract certain marriages, does not render them void. The denunciation of 
sterility in the case of a marriage between a man and the widow of his brother 
would prove useless if such a union could not be permanently formed. 

L 2 
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80 easily changed. They could not be persuaded that the 
canonical impediment to marriage arising out of collateral 
affinity, which from its first creation might have been removed 
at the expense of a few shillings, really stood in the same cate- 
gory with the commerce between Lot and his daughters and 
the marriage which, though innocently contracted, was believed 
to have brought about the ruin and final extinction of the royal 
house of Thebes, Marriages within the prohibited degrees 
of affinity still continued ; and though, in the absence 
of dispensations, they were voidable in the Ecclesiastical 
Courts, they were so far protected by the Civil Courts, 
that they were not allowed to be questioned after the death of 
one of the parties. Thus matters continued for more than 
two hundred and "fifty years. Marriages with sisters-in-law 
were contracted without scruple, because it was felt that 
they were unexceptionable on the score of morality and 
religion ; and it was known that the dormant power of the 
ecclesiastical Courts to annul such marriages, would not 
awake unless it should be called into a mischievous activity 
by the cupidity of hungry relations or by personal malice. 
Although, therefore, such marriages were 'put down In 
Scotland as effectually and with as little compunction as 
Protestantism had been crushed in Spain, they continued to 
be contracted in England without any fear of producing that 
disorganisation of domestic relations which has been predicted 
as the certain result of a repeal of the recent prohibition. So 
matters continued untilthat singular piece of legislation upon 
which the decision in the two cases at the head of this article 
proceeded. For the avowed purpose of meeting the possible 
case of the validity of the second marriage contracted by 
the heir apparent to a dukedom with the sister of his de* 
ceased wife being called in question, a bill was introduced into 
the House of Lords intituled " An Act to limit the time for 
commencing suits in the Ecclesiastical Courts, so far as the 
same affects the children of parents married within the pro- 
liibited degrees," by which it was provided that marriages 
within the prohibited degrees should be valid if not impeached 
within six months after the passing of the Act, and future 
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marriages if not impeached within two years after their cele- 
bration. In committee the bill was, bj the Bishop of London, 
as it afterwards appeared, metamorphosed into a bill for vali- 
dating past, and invalidating future, marriages within the pro- 
hibited degrees. As this alteration, important as it wa6, did 
not affect the object of the noble mover (Lord Lyndhur8t),and 
only operated against parties who were absent and had no notice 
of what was going on, the bill passed the House of Lords in 
its amended form. In the House of Commons the obnoxious 
clause was struck out ; but upon a representation on the part 
of the friends of the noble marquess that the session was 
drawing to a close, that the alteration would endanger the fate 
of the bill '^ in another place," and that the matter might be 
Bet right in another session, the bill passed, and received the 
royal assent. Whether the sacrifice thus made of the interests 
of the million to the convenience of one family, is to bo 
temporary or permanent, is to be decided by the fate of Mr. 
Wortley's Bill. 

AH marriages celebrated after 1835 within the pro- 
hibited degrees having been thus rendered absolutely void, 
the only question for the consideration of the Court in the 
two cases which stand at the head of this article would be, 
what the meaning of the terra " prohibited degrees " was, 
as used in the act of parliament ; and the Court properly 
held that the words must be taken to have been used in 
their ordinary popular sense, derived from Archbishop 
Parker's table, without reference to the original propriety of 
that table. Until 1835 no intention had been manifested in 
any quarter to interfere with the existing state of the law in 
the case of collateral affinity. But for the unpleasant position 
in which one branch of the noble family referred to had 
placed itself, the practice which, though attended with some 
inconvenience, had prevailed for nearly three centuries, 
would in all probability have remained undisturbed to the 
present hour. Nor can it be supposed that fewer marriages 
with sisters in-law would have been contracted if such mar- 
riage had continued to be merely voidable, than have taken 
place under a law which has made them absolutely void. Let 

L 3 
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the English Puseyites and their strange bedfellows, the mar- 
prelates of the north, therefore say what they will, It cannot 
be denied, that but for the haste displayed by a reformed 
House of Commons at the close of a' session of unusual 
length (in August), to protect one noble family from a 
remote possibility of annoyance, thousands of British subjects, 
whose legitimacy would, by the death of one parent, have 
long since become unimpeachable, are now bearing the 
stigma, and labouring under the disabilities, of bastardy. 

The present movement is an appeal from Philip drunk to 
Philip sober. 



ART. XL — THE LAW- AMENDMENT HARVEST — THE 
PRESENT SESSION OF PARLIAMENT. 

1. General Orders and Rules of the High Court of Chancery. 
Issued by the Lobd High Chancellor. 22nd day of April, 
1850. 

2. A Bill to simplify and improve the Proceedings in the High 
Court of Chancery in Ireland, Prepared and brought in by 
the Solicitob-Gbneral, Sir George Gret, and Sir Wm. 

SOMERVILLE. 1850. 

3. A Bill, intituled " An Act to give Primary Jurisdiction to the 
Masters in Ordinary of the High Court of Chancery in certain 
Cases J* Presented by Lord Brougham aih) Vaux. 1850. 

4. A Bill to provide more Simple and Effectual Securities for 
Advances to Purchasers of Incumbered Estates in Ireland. 

Prepared and presented by the Solicitor-General, Sir George 
Gret, and Sir Wm. Somerville. 1850. 

5- Votes of House of Commons, April 17. 1850. <* Select Com^ 
mittee to consider and suggest the best means cf remoping 
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Obstacles and giving Facilities to Safe Investments for the 
Savings of the Middle and Working Classes.'' Ordered April 
17. 1850. 

6. A Bill to effect the Compulsory Enfranchisements of Lands of 
Copyhold and Customary Tenure. Prepared and brought in 

hy Mr, Aglionbt, Mr, Shapto Adaib^ and Mr. Hobhouse. 
1850. 

7. " The Trustees' Act. ISSO.'* 

8. A BUI to amend and extend certain of t/ie Provisions of an 
Act of the 8 ^9 of Her present Majesty for Facilitating the 
Conveyance of Real Property. Prepared and brought in by 
Mr. Headlam and Mr. Wood. 1850. 

9. A Bill to enable the Lord High Chancellor of England to 
authorise the Collection of Fees payable in relation to Proceed" 
ings in the Court of Chancery and in Lunacy, by Means of 
Stamps. 1850. 

10. A Bill, intituled '^ An Act to amend the Laws concerning 
Judgments in Ireland. 1850." 

11. ^ Bill, intituled **An Act to enable Persons having Limited 
Interests in Ireland to make Building Leases and Improving 
Leases.*' 

12. A Letter to Lord Chancellor Cottenham, upon the Bill to give 
Primary Jurisdiction to the Masters in Ordinary of the High 
Court of Chancery in certain Cases» By Wm. Brougham, 
Esq., one of the Masters of the Court. Pickering : 1850. 

13. Impediments to the Prosperity of Ireland. By W. Neilsoit 
Haitoock, LL.D., Archbishop Whately's Professor of Political 
Economy in the University of Dublin, and Professor of Juris* 
prudence and Political Economy in Queen's College, Belfast, 

• J850. 

14?. -4 Letter to the Solicitor- General upon the Bill to simplify and 
improve the Proceedings in the High Court of Chancery in 
Ireland. By Charles Purton Cooper, Esq., one of Her 
Majesty's Counsel of the Estate. 7th Edit, Ridgway : 1850 

I* 4 
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15. Common Sense v. Common Law. By Williaji Masse y, Esq., 
Barrister. Longman & Co. : 1850. 

16. Is Trial hy Jury worth heeping ? By Gbaham TVillmore, 
Esq., M. A., Barrister. Ridgway : 1850. 

No one — not the most ardent law reformer — can complain 
that the amendment of the law is not now receiving full 
attention. Many distinguished members of both branches of 
the profession are devoting themselves to this subject : those 
who are in Parliament have the advantage of being able to 
print their projects in the forms of Bill or Reports of Com- 
mittees ; those who are not must usually take the more humble 
course of publishing a pamphlet.^ This year of 1850 is pro- 
bably the most remarkable that has ever been known — cer- 
tainly that we have ever known — in the way of proposals 
for law amendment. We believe that the profession is now 
fully interested in the good cause ; and the public — the lay 
gents — are giving unequivocal signs of delight at their con- 
version; and more especially in the House of Commons, 
an anti-reforming lawyer is received with murmurs and im- 
patience ; indeed.^ he must be prepared to meet with a series 
of disappointments, as point after point is carried against him. 
Nor is there one that we know who has declared that no 
reform at all is necessary. If it be possible to find the truth, 
it will now surely be discovered. So far from obstructing 
law reform, most lawyers are bent on promoting it The 
extinguisher is on fire ; and associations, composed of lawyers, 
arc formed, not to embarrass or oppose, but to search out 
and promote the truth. The interests of the profes- 
sion (that idol to which many a good man, many a lofty pro- 
ject have been sacrificed) are no longer thought to be fur- 
thered in leaving the cobwebs of Westminster Hall untouched, 
but in sweeping them away ; and woe be to the old spiders 
who still inhabit them. Grey-headed solicitors now go about 

' Let 118 warn the inexperience'd that few pamphlets are read, and none ever 
sell sufficiently to pay their expenses. Tlie most adventurous bookseller will 
never incur any risk respecting them. The autlior goes about imploring people 
to read his brochure, but usually with very partial success. 
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inquiring for ''cheap and simple procedure/' and veteran 
benchers march in the van of the law reform ranks disclaiming 
all hostility: and we say most heartily to them, although 
some have joined us at the eleventh hour, yet they shall all, 
with our good will, receive the same reward as those who 
have borne '' the heat and toil of the day." It would seem, 
indeed, as if the whole course of legislation and the efforts of 
individuals were fraught with the intention of realising the 
speculations made by the Law Amendment Society and its 
chief supporters ; and we now might fairly retire from the 
field, and leave the matter in the hands of the legislature^ 
had we not one or two more propositions in store, which we 
shall, for the present, keep to ourselves, — having always been 
of a certain Frenchman's opinion, that if he had a handful of 
truths, he would only open one finger at a time. 

It appears to us useful here to note a few points which 
present themselves to us on looking at the bills and pamphlets 
at the head of this article, a small selection from a mighty 
heap on our table, or which have occurred to us from conver- 
sations with many persons interested in this subject.^ 

1. We perceive, in some quarters, a certain degree of jealousy 
and ill-feeling with respect to priority of plans or ideas con- 
nected with law reform. The history, indeed, of human dis- 
covery appears to be this. In all ages, and in all countries, 
the originators of scientific truths (the greatest benefactors 
of mankind), more especially if opposed to the apparent 
interests of a class, have almost always been oppressed, 
despised, and usually calumniated by that class during their 
lives ; and when the value of their discovery is admitted, a 
contest takes place as to who was its real parent. The fact 
is, to say nothing of the same idea occurring to more than 
one about the same time, which usually happens, it is most 
generally to several persons, and not to one alone, tliat the 

* We make this statement on a hint contained in one of Mr. C. P. Coopei*8 
pamphlets. He says, ** he cannot let slip the opportunity of putting into print 
fiome of the improvements the adoption of Tirhich he ha* hitherto been eonient to 
urge in convertation," Mr. Cooper justly claims to himself the title of ** the 
oldest writer on Equity Reform in practice at the Chancery bar." He writes 
therefore not only well and usefully, but with authority. We are always glad to 
receive his writings, because he makes them readablcr— no easy matter. 



154 The Law^'Amendment Harvest. 

merit of establishing a truth in the publio mind belongs. 
Honour to him who gives a painful birth to the young shoot, 
but also honour to him who is able, by his own power, posi- 
tion, and talents,' to ^ye the truth a general circulation ; and 
also to him who is permitted to ripen it to perfection. It is 
not usually one man who does all this, but several ; and as 
each stage is necessary to success, so to all is the project in- 
debted; and more especially if it be a legislative project. 
We will not take upon ourselves to attempt to decide to whom 
the greatest merit belongs : some would award it to him who 
puts forth the flower; others would bestow it on him who 
ripens it into fruit. We are anxious only to prevent any 
unseemly squabbling on thb point. Let each be content, so 
that the good is accomplished, and be ready to give honour 
to the other. Let each be glad that he has been an instru- 
ment, with others, in accomplishing a good work and in bene- 
fiting mankind. Let us not, then, hinder or embitter the 
good work by useless and selfish bickerings as to priority of 
thought, but unite heartily to carry what is right and just. 

2. We notice in some quarters a desire to throw blame on 
what is called ^^ crude legislation." Nothing is so suspicious 
as this cant term. When no argument can be found against 
ft measure, it is very easy to use this phrase. We have 
always argued in favour of some machinery for revising the 
phraseology of Bills. Much, we are persuaded, might be 
done by some board of this nature. In the mean time we 
must expect a want of uniformity and clearness in the lan- 
guage of our bills ; and to discourage all attempts to remedy 
the defects in our law, by raising a cry of this nature, would 
be very weak, if it were not usually a mere blind for that 
opposition which deals in vague generalities, and will never 
venture upon specific objections. 

3. A third caution which we would wish to give is, to 
avoid all jealousy as between different branches of the pro- 
fession. We have heard it said that this bill will favour the 
barrister rather than the solicitor ; that this measure will in- 
crease the power of the one more than of the other. We 
hope that we shall not again hear these remarks. Let us 
simply endeavour to work out a real and practical relief to 
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the suitor^ and let us be assured that^ this being obtained, it 
is comparatively of little importance which branch of the pro-? 
fession has most to do as to carrying it into execution. Nor, 
indeed, can this be foreseen. If either branch be apparently 
favoured, it is impossible to say how this may eventually turn 
out. We have for some time been of ojnnion that the pre* 
Bent division of duties between the different branches of the 
profession cannot long continue. The moment it ceases to 
suit the convenience of the client, it will assume some differ* 
ent form. In the mean time we have no anxiety as to the 
possible result of any measure in increasing the power or 
emoluments of any one branch of the profession in opposition 
to the other. 

4. We are desirous of inviting the special attention of our 
readers and other friends of Law Beform to the subject of a 
more ^Ltended course of legal education as the means ^of 
obtaining assistance the most effectual in forwarding and pro* 
moting the objects we all have in view. We must confess in 
the difficulties which we find in endeavouring to escape from 
the embarrassing procedure which renders many very ordinary 
legal transactions so unnecessarily difficult and complicated, 
we can look forward to no better or more efficient aids than 
may be afforded by a better system of teaching the law. 
We may thus gain a more clear insight into the principles of 
our jurisprudence; and, by availing ourselves of the assistance 
to be obtained from that of other countries, we may be able 
to work out that great problem of the present time, — a good 
system of legal procedure. We rejoice, then, to perceive 
many encouraging signs that we are not singular in the wish 
to promote a good system of legal education, but that this is 
being expressed in many quarters, and that the public are 
beginning to sympathise. 

Having made these few general remarks, we proceed to 
review shortly some of the measures connected with law 
reform which have been brought forward in the present ses- 
sion of Parliament ; and whether we look to their number or 
the individual importance of many of them, a more interesting 
sessioa has, in this respect, never been held. We shall con- 
sider them under the following heads: — I. Chancery Be* 
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form; II. Conveyancing Reform; and IIL Common Law 
Beform. 

I. Chancery Reform. 

In our sixth volume, p. 122. (May, 1847), we opened the 
subject of Chancery Reform and the Masters* Offices, and we 
stated that this latter tribunal, as then constituted, was the 
great existing grievance, and that all plans of reform ranged 
themselves under one of the following heads : — 1. Plans 
which go to the improvement of the Masters' Offices ; and 
2. Plans which transfer the duties of the Masters, either 
wholly or partially, to some other judicial person. Under 
the first head we ranged suggestions as to the abolition of 
hourly warrants, and the attendance at the public office; 
further alterations of the rules as to parties ; and that in some 
suits the pleadings and the first hearings are unnecessary, and 
may be dispensed with. This last suggestion was embodied 
at some length in a Report of the Equity Committee of the 
Law Amendment Society, presented on the 11th of June, 
1845, from which we make a short extract : — 

" Speaking more especially of administration suits, this Report 
recommends, * That every executor or administrator should have 
power to make a summary application to a Master of the Court of 
Chancery for liberty to administer the assets before hina, — that 
any creditor, legatee, or next of kin having claims against an 
estate should have the like liberty of applying to a Master in a 
summary way for a judicial administration of the estate, — that 
the Master should on such application have power at once to take 
the same accounts and inquiries as are now in like cases directed 
by decree after a formal hearing upon recorded pleadings, — that 
the Master should call in all creditors to make their claims before 
him, and should examine the executor or administrator as to the 
amount of the property in his hands, — that he should find what 
was due for debts and legacies, ascertain the residue, and, when 
necessary, who were the next of kin.' '* 

We shall at present only glance at the plans proposed 
under the second head, because the legislation of the present 
session has, at the time we write, proceeded to embody these 
suggestions, which belong to the first head, and were more 
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fully developed in subsequent reports of the same Com- 
mittee, all of which wc have printed.* We own that we 
still prefer (and have repeatedly stated our reasons for pre- 
ferring) the plan which would clothe the Judge with the 
powers of the Master; and we could have wished to see 
this properly proposed.* It is obvious, however; that if the 

» 6 L. R. S88. ; 7 L. E. 55. ; 10 L. R. 107— KS, &c. The reference to the 
Committee was as follows : — ** That the Equity Committee be requested to 
direct their valuable labours to the consideration whether any further alterations 
may be made in the whole system of the. jurisdiction, practice, and constitution 
of the Masters* offices, with a view to the more speedy and cheap administration 
of justice in the Court of Chancery.** We sincerely congratulate the Committee 
on the results of their long and useful labours. 

* Mr. George Turner seems to be also of this opinion. In the debate on the 
second reading of the Bill for the administration of Charitable Trusts he is 
reported to have said, ** If the Legislature would give a Judge in Chancery 
permission to nt in chambers like a Judge <U Common Lawt and to summon 
before him only such witnesses as he might deem necessary, charity cases would 
be decided more safely and more beneficially than by a Judge of a County 
Court or a Master in Chancery.**— 7Vme#, April 10. 1850. 

Mr. Wm. Brougham also says, ** In my opinion every Judge in Equity 
should, as far as practicable, hear the whole case before him from the beginning 
to the end. For this purpose he ahoM sit in public to make fue orders and 
decrees, and in private {as the Maaters do) to decide all questions that arose out of 
inquiries and investigations which he luid himself directed. Thus he would be a 
Vicx-Chamcellor at certain times, and a Judge at chambers at others. 
71»e mechanical inquiries in chambers would be carried on by his chief clerk in att 
eases of account, investigation, or eramination of documents and deeds, and in every 
part of a ease which is merefy ministerial His reports would require no con- 
firmation, but if objected tomight be appealed from to the Lord Chancellor, and, 
what I should infinitely prefer, to a Court composed of the Lord Chancellor, 
Master of the Rolls, and one Vice- Chancellor, or two Vice- Chancellors in the 
event of the appeal being from the blaster of the Rolls. Then the same Judge 
would hear and preside or«r the investigation of the w;bole case. He would 
know bow to work out, and in the shortest way, his own intentions : he 
would know when solicitors were improperly litigious or interposed xlifficulties 
lor the sake of delay, and would have in his own hands the power (to be given 
expressly by an act of parliament) of punishing them by costs or otherwise. **^^ 
Letter to the Lord Chancellor, p. 5, 6» We have repeatedly printed the series of 
resolutions on this subject, moved by Mr. James Stewart at the Law Amend* 
ment Society, (see int. al. 9 L. K 446— 8.), and at length (11 Feb. 1850) re. 
ferred to a Committee; and we here repeat tiro of them. ** 1. Tliat the greater 
part of the delay and expense now attending a suit in Chancery arises from its 
being adjudicated upon by two judicial persons, the Judge and the Master, who 
are not necessarily in communication with each other. 2. lliat if the Judge 
bad the direct and exclusive responsibility of disposing of a suit from, beginning to 
end, sitting in Court or in Chambers as he might think best, and availing himself of 
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Master is converted into a Judge of Primary Jurisdiction, 
with complete power to dispose of the whole matter in a suit 
before him, he will only differ from the Judge in extent 
of ability or learning; and these qualifications may be 
determined in favour of some of the present Masters, as 
compared with some of the present Equity Judges. The 
plan, then, which has been repeatedly recommended in these 
pages, IS now, we believe, about to be tried both in England 
and Ireland. A bill for amending the proceedings of the 
Irish Court of Chancery has been brought into the House of 
Commons by the Solicitor-General, and one, having the same 
object for England, into the House of Lords by Lord 
Brougham. They are both exceedingly important, but they 
show how little law reformers are agreed upon procedure, 
when each of these bills provides for a different one. Sir J. 
Romilly's bill proposes to substitute a petition for a bill, 
except in cases in which a bill shall appear to be necessary ; 
while Lord Brougham's bill proposes that neither petition 
nor bill shall be necessary, but that the parties may go before 
the Master without either. .We certainly hope that two 
bills may not pass in the same session on the same subject, 
giving a different procedure (unless, indeed, these measures 
are to be treated as purely experimental), but that if they 
are both to become law, they will be moulded into some 
degree of uniformity. On the whole, we prefer the pro* 
cedure provided by the bill introduced into the House of 
Lords ; and this bill is altogether so important, that we shall 
transfer some of its provisions to our pages, first giving some 
portion of the speech of the noble and learned lord who 
introduced it. 

<* The main object proposed by the bill was to commence consent 

the assistanee of a staff of officers similar to those now employed by a Master, 
this Society is of opinion that a great number of cases would be easily and 
speedily decided, and that months or even days might be sul>stituted for the 
years which now frequently elapse before luch suits are disposed of; and that 
having this object in view, the Judges of the Court should be enabled to decide 
points by way of special case submitted to thenL*' 

It may fairly be said that the Judge>Master question is advancing, and if it 
can be fairly brought before Parliament this session, which is still probable, we 
shall rejoice. A Judqe-Master if possible. If not, a Mastba- Judge. See on 
this subject 9 L. R. pp. 1—^2. 
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administration suits, when there was no dispute, in the Master's 
office. To secure an immediate notice to all parties interested, a 
public advertisement bj the Master announcing that he had com« 
menced the administration would be made, and an immediate and 
cheap appeal to the Court if any party should be dissatisfied — to 
induce solicitors to get through their work rapidly and without 
the expense of copies, by paying one fee for the whole ; — in fact, 
to adopt the machinery established under the Winding-up Act, 

It was now found by the law that executors were liable 

for years afterwards ; and in'proof of this he had only to cite the 
cases of KnatchbuU v. Friend, Law v. Carpenter, and Hale Vt 
German. In those cases it had been held that even in the event 
of unknown debts, such liabilities had been saddled upon the 
executors after the lapse of many years. One great legal authority 
had said that it was marvellous that any man in his senses could 
consent to be an executor. Such being the case, he conceived 
the only safe course an executor could adopt, if he proved the will| 
was to go to the Court of Chancery, and then there must be an 
administration suit. Inquiries had been made at the Stamp Office to 
enable him (Lord Brougham) to make a statement^to the House on 
the subject, and he had been furnished with the number of executor- 
ships which occurred in the year. From that return it appeared 
that there ought to be from 5,000 to 6,000 administration suits in 
the year ; but the number was short of 600, so that nine tenths 
of those cases did not come into the Court of Chancery. Now, 
what was the cause of this ? The enormous delays and the un- 
bearable expense The manner of proceeding was this, 

even in cases where there was no litigation. He would take the 
common case of ftn administration suit with two or three sets of 
parties : First, there would be three close copies of the bill, at a 
considerable expense ; then the answer and draft ; then the special 
commission to swear special commissioners to take the answers in 
London, for nothing was allowed to go by post ; then office copies ; 
then cases for the opinion of counsel ; then interrogatories, al-* 
though the bill was not disputed in the slightest degree ; then a 
commission to examine witnesses, the evidence being taken in 
secret ; and then a special messenger to London with the office 
copies. After this the case was heard ; and he had been informed 
that the Vice-Chancellor of England had disposed of sixty of these 
causes — for they were such mere matters of course— in an hour; 
disposed of with more than Great Western Railway speed : and so 
rapid was his Honour in considering and pronouncing his decision^ 
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that the registrar, the officer of the Courts had not the means of 
writing quickly enough to keep pace with him in making a note 
of the order, for his Honour gave onlj a minute to each case. 
Then came the foimnl decree, with what was called the usual 

directions ^The cost up to this period generally amounted 

to between two and three hundred pounds, and yet no part of the 
work had in reality been begun. The whole was mere surplusage, 
and entirely nugatory up to that point. The parties, therefore, 
in reality, had got nothing for their money. The first effectual 
step was the Master's advertisement for creditors to come in and 
prove. But still they were only yet on the vestibule ; they were 
not yet in the jaws of that Pandemonium. They had, however, 
been put to costs which must seriously affect some clients, and 
might prevent many men from getting what would have been 

sufficient to keep them alive. Now, he had a remedy in 

his hand for all these evils — a remedy wisely, judiciously, experi-> 
mentally furnished — not by any means striking out a new idea or 
establishing a novel jurisdiction, but a rational, wholesome, and 
perfectly safe application of a remedy found in other cases to work 
marvels — he meant the application of the powers of the Winding- 
up Act. (Hear, hear.) That which under the present system 
would cost between two and three hundred pounds, might be ac- 
complished under the Winding-up Act for five shillings. (Hear, 
hear.) There would also be very considerable saving in every 
subsequent stage of the proceedings. The noble and learned lord 
then referred to the cases of Saver v. Drake, Ridout v. Gibbon, 
and Clarke v. Clarke, to show the great saving in time and ex- 
pense under the Winding-up Act. He would also allude to its 
effects in the winding-up of a great concern — al^anking company. 
In six months from the order coming into the Master's office, 
which was in Michaelmas term last, 272,000/. had been paid off; 
and in fourteen months a vast amount of debts, affecting 600 
persons, had been examined and adjudicated upon to the extent of 
348,000/., out of a total amount of upwards of 500,000/. The 
Winding-up Act had produced so great a change in the proceed- 
ings, that blessings incalculable were the result. Since Christmas, 
one half of the remainder of this large sum had been disposed of, 
and before next Michaelmas term he had no doubt the whole of it, 
amounting to upwards of half a million, would be adjudicated 
upon ; whilst under the old system he had no doubt it would have 
lasted the best part of a century. (Hear, hear.) He would for a 
moment refer their lordships to another case, that of Walworth and 
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Hope — the case of the Imperial Banking Company. The suit 
was institated in 1840, ten years ago, and the whole matter was 
found to be so impracticable^ that a special act of parliament was 
obtained to meet the case, in order to enable the Court to appoint 
a receiver who should neither make calls nor distribute assets. 
On the 18th January, 1860, an order came out under the Winding- 
up Act, but little haying been done in this complicated case up to 
that period. In two or three months, however, matters had been 
put in such a course, that no' doubt before the end of Trinity 
Term the whole business, involving 110,000/., would be brought 
to a close. (Cheers.) He thought he had now made out an 
irresistible case for extending the beneficial effects of this admirable 
system. He would only add a word or two as to the old law. 
At present the vicious nature of the principle was this, that the 
solicitor was entitled to equity charges, which were the most 
exorbitant of any in the world. In common law, until very lately, 
costs were not allowed for hunting up evidence, nor even for con- 
sultations — often the most important matter in a cause. It fre- 
quently happened that a third counsel was unnecessarily put on^ 
for the sake of enabling the attorney to charge for a third brief. 
The longer the delay and the greater the torment suffered by the 
unfortunate client, the longer the bill he had to pay. The Master 
had proposed most wisely that a reasonable sum should be paid 
the attorney for conducting the business, according to the difficulty 
of the case and the skill he had displayed. This principle had 
been most advantageously adopted in certain cases, and tbe object 
of this bill was to extend it. It had been said that a person who 
addicted himself to one pursuit, — as the amendment of the law, — 
was too apt to incline to his own particular views ; but the proposal 
now made was not a suggestion of his own, but one which he had 
adopted from a relative who had had long experience in these 
matters. It was merely an extension of a principle already in 
operation. How much might be done by orders of Court, and in 
what respects a bill would be necessary, might be easily ascertained 
in the considerable interval, (fiYe or six weeks,) which he proposed 
dK>uld eli^se before proceeding any further in this matter. Though 
a more respectable body of men than the solicitors and attorneys 
did not exist, now and then black sheep were found among them ; 
and when the Master clearly perceived that but for the attorney 
the litigation ought to have been at an end long ago, there was 
now no remedy for this evil. He proposed to give to the Court 
that wholesome, salutary, and necessary power, of throwing the 
XOU XIL M 
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burden of costs which ought never to hare been mcnnred vcpom 
the wTong-doer, by whoae mal^pnetices they had beeo iBcwred." 

We shall now add an outline of these important biUs, which^ 
eyen if they io not pass, must infloenoe all future l^islatioB 
on the subject The chief proyisions of the Iriah BiU are as 
follows: — Proceedings may be commenced by petition in 
all cases (s. 1.); and certain classes of petitions may be 
summarily referred to the Master (s. 12.). Petitions may be 
filed asking for the opinion of the Court upon a special case, 
which shall bind all such persons ad shall present the same 
(s. 9.). The Court or Master may direct CYidence to be 
taken viva voce (s. 10.). 

By s. 12. original jurisdiction is giyen to the Master in certain 
classes of petitions ; and^ by s. 13., the Master is to proceed 
on the petition, and to have the same jurisdiction with 
respect thereto as might have bean exercised by the Court in 
a suit. 

He may proceed de die in diem (s. 14. )i 

He may dispense with statements of fact, and regulate the 
proceedings in such manner as to him seems expedient for 
rendering the law inexpensiTe and speedy, so &r as justice 
will admit. 

His orders are to have the same effect as orders of Court 
(s. 15.). 

Master may make special orders or reports subject to 
confirmation (s. 16.). 

The necessity for bilk of revision and supplem^Qt super- 
seded (s. 26.). 

Lord Brougham's bill is intituled ^' An Act to ^ve primary 
Jurisdiction to the Masters in Ordinary of the High Court 
of Chancery in certain Cases,** and it proposes to enact — 

'< L That in any case in which under the practice of Her Ma* 
jesty's High Court of Chancery in England a suit or other proceeding 
might be instituted or commenced in the said Court with respect 
to the administration of the estate of a deceased person, or of any 
trust, and with respect to the appointment of guardian, and the 
allowance of maintenance to infants, and in such other cases as 
the Lord Chancellor, with such assistance as herein-after men- 
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tiene4 bj any general order or orders to be made in that bebalf 
as herein prorided, or as anj judge of the Court, by any special 
order in any particular suit or matter, shall from time to time 
direct, it BhaXL be lawful for any person who would have been 
entitled to institute or commence any such suit or other proceedL- 
ing (whether as executor or administrator, trustee, creditor, 
deviseei legatee, cestuique trust, or in any other character or 
int^est whatsoever), without bill or petition, and without leave 
of the Court, to carry in the matter which might have been prayed 
for by IhII or petition, or otherwise, in the particular case, before 
the Master in Ordinary o£ the said Court in rotation for the 
time being. 

'* IL That service of notice of such matter so carried in, and 
all other services whilst the same shall be pending, shall be made 
upon such person and in such manner, whether by post or other- 
wise, as the Master shall direct, and with respect to the persons 
out of the jurisdiction of the Court, and in such other cases as the 
Master shall think fit, shall be sufficiently made by such advertise- 
ments or publications as he shall direct, and the Master shall have 
power to direct any such advertisement or publication accordingly; 
and every such service, advertisement, or publication so directed 
by the Master shall be valid and conclusive to the same extent 
and in the same manner, and upon and ag«inst the same parties or 
persons, as the service according to the rules and regulations of 
the Court of any subpoena or petition in Equity would have been ; 
and it ^all be lawful for any person interested or claiming to be 
interested in the matter to apply to the Master for leave to attend 
the Master on any proceedings under the same, and it shall be 
lawful for the Master to give directions accordingly as he shall 
think fit. 

'^IlL Master may entertain or dismiss application wholly or 
in part. 

'^ rV. That where the Master shall elect to entertain or under- 
take any matter or any portion of any matter which shall have 
been carried in before him as herein provided, the Master shall 
thereupon have and exercise in the same the same jurisdiction, 
powers, authorities, and discretion, so far as the same shall be 
applicable, and shaU have power to make orders and otherwise to 
act in and about the matter, as the Court or any Master of the 
Court could have had and exercised or could have done in or 
incidental to a suit or other proceeding duly instituted in the 
Court, and to which all persons were parties who shall have 

M 2 
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carried in the matter before the Master, or shall have been served 
with notice thereof, and he shall also have power to examine all 
or any of the parties viva voce, if he shall think ^ 

" Y. Power to Master to appoint guardians to infants. 

" VI. After Master's order entertaining an application, or after 
reference to him, no creditor to sue without Master's leave. 

'* VII. Debts may be proved by executor, &c. 

"YIIL Books of account may be adopted, and Master may 
employ accountant. 

" IX. That no order of the Master under this act shall require 
confirmation by the Court, except when the Master shall other- 
wise direct, but every such order shall have the same authority 
and effect, and may be enrolled in the same manner, and shall be 
binding upon the same person or persons, and may be enforced by 
the same or any such process, and shall be subject to rehearing 
and appeal, in the same manner in all respects as if the same had 
been made by the Court in a suit duly instituted in the same, or 
otherwise as the Court shall direct by any general order to be 
made in that behalf. 

'^ X. Appeal from the Master's orders, rehearings, &c., within 
a limited time ; that is to say, for an appeal from the orders or 
directions of the Master, or proceedings before him, the period of 
fourteen days, or such further time as the Master shall by order 
made in the matter allow •, for a rehearing before the Lord Chan- 
cellor, the period of one month ; (both such periods to be exclusive 
of any vacations of the Court ;) and for an appeal to the House of 
Lords, the period of one year. 

" XL That it shall be lawful for any person interested or claim- 
ing to be interested in the matter which shall be carried in before 
the Master under this act, either before or upon the same being 
carried in or whilst the same shall be pending, to apply to the 
Court, upon motion in a summary way, for an order directing that 
the matter or any part thereof shall not be further proceeded with 
before the Master under this act, or for leave to institute a suit or 
other proceedings before the Court ; and it shall be lawful for the 
Court upon any such application to direct that the proceeding or 
tliat any of the proceedings before the Master shall be stayed, or 
that a suit or other proceedings before the Court shall be insti« 
tuted, or to make such other order as may be deemed just ; and it 
shall also be lawful for any person interested or claiming to be 
interested as aforesaid at any time to institute a suit or other 
proceedings before the Court for the administration or other 
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matter so for the time being carried in or pending before the 
Master ; biU the costs of all parties to be occasioned by any such 
application^ suit, or other proceeding be/ore the Court shall (except 
so far as the Court shall otherwise specially direct) be always paid 
and borne by, the person by whom stech application shall be 
brought, or suit or proceeding before the Court instituted. 

'' Xn. Power to the Master to direct suit, or to make special 
report. 

" XTTT. Where suit instituted, proceedings before Master to 
be valid. 

'^ XIV. That the costs of or incident to all proceedings under this 
act which shall take place before the Master, or as to which the 
Court shall have made no order, shall be in the discretion of the 
Master, and the costs of all proceedings before the Court shall be 
in the discretion of the Court ; and all costs shall be ascertained 
by the Master, or shall be taxed by the Taxing Masters of the 
Court, or by such other persons and in such manner as he shall 
direct ; and it shall be lawful for the Master to award a single sum 
or fee for any costs awarded by him, or otherwise to settle the 
principle or scale of fees upon or according to which such costs 
shall be ascertained and setded, whether such costs are ordered or 
awarded against parties or against solicitors personally; and all 
costs may be recovered in the same manner, and by the same or 
any such process as costs ordered to be paid by any party under 
any order or decree made in a suit. 

^* XV. Masters in ordinary within six months to make rules and 
orders for procedure under the act. 

" XVI. Lord Chancellor to make rules and orders for extending 
scope of act. 

" XVIL Until such rules and orders made, Master to direct 
procedure. 

'^ XV JUL Application, to the Master to constitute a Lis 
pendens, 

" XIX. That where any person who would have been entitled 
to obtain from the Master under this act the administration of any 
estate or trust shall be desirous of obtaining a partial administra^ 
tion of such estate or trust (whether by way of inquiries for cre- 
ditors, or next of kin, or persons beneficially interested in or under 
the same, or otherwise howsoever), or shall be desirous of obtain- 
ing any portion of the relief which might be afforded, or the exer- 
cise of any one or more of the powers, or of any part of the juris- 
diction which might be exercised by the Master, under this act, it 
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166 The Law-Amendment Harveet 

flhall be lawful for such person or persons (any rule or principle 
of equity to the contrary notwithstanding) to make appUcation to 
the Master for suck partial administration or partial rdie^ or 
partial exercise of the powers and jurisdiction of the Master 
accordingly ; and all the provisions herein contained with respect 
to any applicaticm to the Master under this act, and to the proceed* 
ings under the same or consequent thereon, and to the powers and 
jurisdiction of the Master and of the Court in or about the same, 
and to the making of rules and orders concerning the same, shall 
apply in all respects (except so far as the Court or Master ehaU 
otherwise direct) to any such application for partial administration 
or partial relief, and to the proceedings under the same, or conse- 
quent thereon, and to the powers and jurisdiction of the Mast^ or 
of the Court in or about the same, and to the making of rules and 
orders concerning the same. 

" XX. Two or more proceedings may be consolidated. 

*^ XXI. That in case there shall happen any truismission, by 
death, marriage, or otherwise, of the interest of any party to any 
proceeding under this act which may at the time be pending^ it 
shall be lawful for any party interested to bring the person to 
whom such interest has been so transmitted before the Master 
in such way as ihe Master shall by any order far that purpose 
direct 

*^ XXn. That in any case where the parties interested in any 
proceeding before the Master under this act can be classified as to 
their interest, it shall be lawful for the Master to require the 
parties in the same interest to appoint a representative, and in 
case of default on their part to appoint such representative, or if 
he shall find that any parties are dead, or out of the jurisdiction, 
or cannot be found, it shall be lawful for him to appoint a repre- 
sentative of such classes or party ; and if it shall appear to him 
to be necessary that there should be before him a personal repre- 
sentative of any deceased party to whom proper representatives 
shall not have been granted, it shall be lawful for the said Master 
to nominate a person to apply to the proper Ecclesiastical Court 
for an interim administration ad Utem, which shall be thereupon 
granted, without stamp duty, and without citation to any party, 
and at a fee to such Court not exceeding in any case 
pounds. 

'' XXin. District commissioners in bankruptcy, and County 
Court Judges, &c., may receive evidence. 
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*^ XXIV. Courts to take judicial notice of signature of Master 
or ];egistrar and of office seals. 

" XXV. Provision in case of illness, &c, of Master." 

We liave now given our readers some materials for forming 
an opinion on one plan of Chancery procedure, — that of 
the Master-Judge. We repeat that we trust we shall yet 
see the plan of the Judge-Master brought before Parlia- 
ment in the present session ; and this latter plan we should 
greatly prefer.' 

11. Conveyancing Reform. 

I£ legislation as to Chancery Reform is taking the course 
we could have desired, still more so does that which is being 
pursued as to Conveyancing Beform, especially with reference 
to Ireland, meet our respectful admiration. The real uses 
and value of land are at length becoming known and appre- 
ciated in this country, and the owners of this commodity are 
now finding out their own interest respecting it. The pre- 
sent pressure on many persons interested in land imd its pro- 
duce will greatly conduce to the desired result; and we do 
not despair of seeing all simple dealings with it cheaply and 
easily effected. Indeed, if the experiment of free trade in 
corn is to be fairly tried, free trade in land must be conceded. 
It is a supplementary measure, but it has an unmixed advan- 
tage : for if free trade in com were revoked, and protection 
restored, free trade in land would still prove beneficial to the 
landowner. 

Mr. Drummond has renewed his bill " to facilitate tlie 
transfer of land" in a somewhat improved form, which we 
have already noticed ^ ; the chief alteration being that it now 
provides for a District and not a Metropolitan Begister, 
which we have always preferred. We do not believe that 
this bill will pass in its present shape, but we are persuaded 
that it raises the real points in dispute, and will enable the 
House of Commons to express its opinion on them. The 
bills of the Solicitor-General, with reference to registration 
of deeds, judgments, defects in leasing, and for facilitating 

> See pott, r^ostscript to Art. X., p. 203. Seeanti, Art. VI. 
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mortgages, ore of great importance. Having already,, either 
in tins Number or very recently, alluded to the three first, 
we have only one or two observations to make as to the last ; 
and first, a word as to the measure to which it is supplemen- 
tary. 

The Act for establishing the Court for the sale and trans- 
fer of Incumbered Estates in Ireland is one of the most 
valuable and, so far, successful measures that have ever been 
passed. We have great pleasure in stating our approbation 
of the proceedings of the learned Commissioners. We wiQ 
confess that we felt some doubt, in the first instance, as to 
some of their earliest motions. We were afraid that they were 
going to impose on themselves unnecessary restrictions ; but 
our fears, if not entirely groundless, were at all events pre- 
mature ; and we are glad to find that the procedure of the 
Commission is simple, and that the Commissioners are acces- 
sible, not only in Court, but in chambers. Thus practical 
difficulties are smoothed down, and all parties learn their 
business together. The curse of our (so called) Equity pro- 
cedure is, that it is unnecessarily stiff and severe, and that 
the Judge, in the spirit of Frankenstein, conjures up, in the 
shape of Orders, a Master stronger than himself. We be- 
lieve that the Commissioners are aware of the objections to 
this course, and that they have already found the advantages 
of avoiding it. 

The operations of the Court have so far been highly suc- 
cessfuL It has already acquired the confidence of the land- 
owners, and we believe that it will soon be impossible, even 
if that time has not already arrived, 'to sell any land except 
through the intervention of the Commission. We are not sur- 
prised at this, when we look at the advertisements issued for 
the sale of estates under the direction of the Commissioners. 
To persons conversant with the delays and disappointments 
of conveyancing practice in this country, they read like a 
fairy tale. A Parliamentary title given 1 No inquiry into 
title necessary t All existing incumbrances to be stated on 
the face of the conveyance I Purchase-money to be paid the 
day of the sale, and possession of the land to be given the 
next ! Future purchasers not to inquire into the title behind 
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the deed of conveyance ! I It is not to be wondered at that 
the estates so sold have realised such large prices S and that 
the land within the jurisdiction of the Commission is more 
valuable than the land which is to be sold by the ordinary 
process. Indeed, the sales that have hitherto taken place 
have completely realised the opinion of those who have 
always declared that the reason of the low prices obtained 
for land in England and Ireland was to be found in the need- 
less expense and useless delay, and the other legal difficulties, 
which attended its transfer ; and we are entirely certain that 
if the sale of land were in this country as free as it now is in 
Ireland under tlie Commission, if the expenses connected 
with it were moderate and fixed, and if the time which the 
sale occupied was well ascertained and regulated, the rise in 
the value of land, more especially in England, would be 
extraordinary. It is not to be supposed, however, that these 
great boons will be obtained without a struggle made by 
those interested in the preservation of the present system. 
We have no doubt, in the mean time, how this struggle will 
end. Some machinery similar to the Irish Commission^ and 
applicable to all lands in the United Kingdom, is inevitable ; 
some mode by which the owner and the buyer of land may 
be brought together, and may carry their wishes into effect 
without the interposition of those whose business it is to 
thwart, delay, and oftentimes to defeat, the wishes of both, 
or, it may be, to obstruct the real justice of the case. If 
the English landowner does not insist on having scms su(di 
machinery at his command, he is as dull and senseless as his 
own clods. We are rejoiced, then, to find that the subject 
is receiving general attention; and, as a precursor to the 
proper steps being taken in this country, we are glad to see 
the Incumbered Estates Act has been followed up by the 
valuable bill to provide more simple and effectual securities 
for advances to purchasers of the incumbered estates. 

This measure requires attention as being the practical 
application of several most important principles with which 

' As this sheet is passing through the press we find sales of* land made by the 
Commissioners at 21, 28, and 41 years' purchase. — Times, April 17. 1850. 
Morning Chronide, <April 22. 1850. 
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our readers are not unacquainted. We ahall call especial 
notice to some of its proTisions. By sect. 1. it is pix>po8ed to 
be enacted — 

** L That where any knd or lease is sold by or under the control 
of the Commissioners under the said act, and the purchaser has 
procured from any other person or persons an advance of any part 
or parts of the purchase-money, it shall be lawful /br^ Commu- 
doners^ upon the request and at the expense of the purchaser, to 
charge such land or lease with the payment to the person or (as 
the case may require) to each of the persons aforesaid of the re- 
spective sum advanced by him, in one sum or by instalments, at 
such time or times, and with interest in the meantime at such rate, 
not exceeding six pounds per centum per annum, as may be agreed 
upon by the purchaser and the person making such advance, but 
so that the whole amount of principal money to be charged under 
the powers of this act on any land or lease shall not exceed one 
half of the amount of the purchase-money of such land or lease, 
and no sum or charge subject to which such land or lease is sold 
shall for the purposes of this enactment be deemed part of such 
purchase-money. 

'^ II. Begulates the form of charge. 

" IIL Certificate to be referred to in conveyance. 

'* lY. All conveyances and assignments by the Incumbered 
Estates Commissioners to be executed in duplicate, and one dupli- 
cate registered ; and where certificate issued, conveyance or assign- 
ment to be marked for reference ; any person may have an office 
copy of registered duplicate. 

'' v. On issue of certificate, principal and interest to become a 
charge in priority of the purchaser's title. 

'^ YL That the charge ^made by any such certificate shall be 
deemed personal estate, and shall be transmissible as pebsoxal 
ESTATE IN POSSESSION ; and such certificate, and the charge thereby 
made, shall he transferable by endorsement of such certificate^ and 
such endorsement may be in the form set forth in the, schedule to 
this act, or to the like effect: — [A short form of transfer is given 
in the schedule.] 

"FOKM OF INDORSEMENT OF TRANSFER OF CERTIFICATE. 

" I A, B, of hereby transfer the within-written 

certificate to C. D, of . Dated this Day 

of 18 . A.B. 

'^ YU. Registrar of deeds to keep a register of owners of certi- 
ficates of charge. 
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" Vin. Persons daimiog, oa transmisdon of charge, by death, 
&c. of owner of certificate, may be registered, on proof of title, by 
declaration, &c. 

*^ IX. Receipt to be delivered up on payment 

" X. Persons paying off money owing on certificates not bound 
to regard trusts. — Receipt of owner of certificate a discharge. 

" XL Where principal or interest due on any certificate is in 
arrear for three months. Commissioners may order a sale of the 
land charged. 

" XIL Petitioner for sale to deposit his certificate, and to be 
liable to be redeemed. 

" XIII. Money charged by certificate not to be deemed a debt. 

" XIV. Owner of land to be at liberty to pay off certificates, on 
giving three months' notice. 

" XV. Notices may be sent to registered name and address, and 
published in « Dublin Gazette.' 

" XVL In what place monies secured by certificates to be bona 
notabjlia, 

" XVTL Judgment not to be a charge tipon certificate. 3 & 4 
Vict. c. 105. 

^ XVin. Certificates to be stamped as mortgages. 

" XIX Power to trustees having authority to invest on real 
securities in England or**Wales, Great Britahi, or Ireland, to lend 
money on security of certificates of charge. 

** XX Commissioners may frame and promulgate forms and 
directions, and make general rules for procedure under this act."* 

This is an admirable commencement of a new mode of 
dealiDg with land, and if pursued in both countries would go 
far to extricate landowners from many of the difiiculties 
under which they now labour. The plan amounts practically 
to an examination of title by competent persons^ and after 
such examination to a guarantee or insurance of the title to 
such land to the extent of one half of its value, and an autho* 
rity to borrow money on the lands to that extent. We have 
always been satisfied that the principles of an insurance of 
titles, although sneered at by some learned persons as im- 
practicable and visionary, would in time be generally adopted 
as in fact the only mode' of getting out of the diflSculties 
occasioned by the long existing practice as to the retrospec- 

' Read a second time April 25. by a msgority of 145. The debate took « 
very important turn, all parties, even those who opposed the bill, demanding an 
txteaahn of its provisions to all lands in Ireland ! 
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tive deduction of titles. We are also of opinion that the 
issuing of certificates^ transferable by indorsement as a sub- 
stitute for mortgages and their transfer^ is a happy thought, 
and that it will prove as feasible as useful We may illus- 
trate this by an extract from a recent work. 

« We are a long way behind the most backward German State 
in our knowledge of the uses of land. For, take another great 
institution which exists in the whole of the Northern parts of 
£urope,— -I mean the institution called Credit- Yerein^ or union 
for credit, — one of the consequences of which is the system I have 
alluded to as established at Hamburgh. It is simply this. All 
the landowners in a certain district or province, — for it is chiefly 
confined to the country, — unite together and pledge all their lands 
within that district to the State, or a public Company, to secure 
advances to each person of, say two thirds, of the value of his 
land. This enables the proprietors of land within the district to 
obtain notes to a certain amount These are transferable from 
hand to hand, and constitute a most sound and useful species of 
currency. The system has been in practical operation, I believe, 
for nearly a hundred years ; and this kind of cvarencyy founded on 
land, is higher in the market than those Stocks whose security 

rests only on the credit of the Gk)vernment. I certainly 

wish the landowners of this country had also a Credit-Yerein, a 
union for the insurance of their titles, in this country. We have 
heard of the principle of mutual assurance for lives. Why not 
adopt it in districts, in counties, and parishes in England and 
Wales, as regards titles ? The working this principle into prac- 
tical operation would require time, and care, and thought, and 
there would be blunders committed and difficulties to encounter ; 
but the legislature could hardly refuse you any assistance ; and we 
have usually considered ourselves as good men of business as the 
good men of Hamburgh, or as any Dutchman, high or low, although 
in this we are a long way behind them. But I think you will 
begin to see how much this question of the ready transfer of land 
concerns us as a commercial people. 

** The conclusion, then, that I come to as to the value of land 
is, that it is in this country, from our defective practice of con- 
veyancing, unnaturally — and even absurdly — low. There is 
every reason wiiy land in England should be worth ten years* 
purchase more than it is. There is less of it compared with the 
population of this country, than in any other country of Europe. 
There is more capital to purchase it than in any other country ; 
and if the law of transfer were made easy, and titles made simple 
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and secure, there are more persons desirous of purchasing it If 
the landowners please, it is in their power yery considerably to 
increase the value of their land, and, at the same time, benefit the 
whole community." ^ 

We are glad, therefore, that the Solicitor-General has had 
the courage and foresight to introduce this bill^ more espe- 
cially as with reference to the Incumbered Estates Act, as we 
have before endeavoured to show that it was not the power 
but the mode of incumbering lands existing in Ireland that 
was to be complained of,^ We then ventured to say that 
^^land should represent so much capital, a.iid it should be 
nearly as easy for the owner to obtain credit on its real value 
as to draw upon his balance at his bankers.*' 

While this measure is pending with respect to Irelan4» 
Mr. Slaney has opportunely moved for a committee to con- 
sider the general subject " of giving facilities to investments," 
which will open the whole question as applicable to this 
country. We are glad also to see that these questions as to 
the transfer of land are now receiving the attention they 
deserve, not as subjects of mere technical interest but as 
involving the most important interests of the country. 
Professor Hancock illustrates this view throughout the whole 
of his useful and interesting work.' After inquiring as to 
the main causes of the present state of agriculture in Ireland, 
he boldly ascribes them to the ^^ legal impediments to the 
free transfer and sale of land, whether waste or improved, 
and the legal impediments to the application of capital 
to agricultural operations" (p. 35.); and after a careful and 
elaborate inquiry into the chief impediments to the prosperity 
of Ireland, he comes to this conclusion : — 

'' The chief impediments to the improvement of agriculture, and 

* •* Stewart's Lectures,** pp. 76, &c. 

* See No. 20. p. 346. art ** Working of the Incumbered Estates Act.'* 

' We are glad to see that this book is published in a popular form, price one 
thilKng. We hope it is the commencement of a series of popular legal pub* 
lications ; the public, even the professional public, is getting sick and tired of 
octavos in calf binding, price one guinea, or possibly more. In a short time 
they will become more rare, as the folios and quartos have done before them. 
The law must' be popularised in form as well as in substance. 
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consequentij to the prosperity of Ireland, arise neitker from the 
ignonnee^ nor from the penrerse disposition of the people bat 
from the state of the law. This condnsioii, deduced from careful 
scientific reasoning and analysis, is identical with that arrived at 
by a benevolent Englishman, who recently travelled through Con- 
naught, to inquire into the effects of the relief £«^buted there 
imder the Belief Committee of the Society of Friends^ from the 
liberal eontributions of himself his fellow-countr3rmen, and the 
citizens of the United States : — 

** ' Sir Richard CDonnell has brought several considerable farms 
on his estate, which are let to good tenants, under very fair culti- 
vation ; but the difficulty which usually exists on these embarrassed 
estates, of giving adequate leases for the investment of capital for 
considerable improvements, is a great barrier to this course ci 
proceeding ; and I believe that a great portion of the wretched 
epltivation which prevails throughout Ireland may be traced to 
this circumstance. If lands in Mayo were as secure to the farmers 
as th^ are on the banks of the Mississippi, I see no reason why 
they should not be settled and cultivated by the men who are 
crossing the Atlantic to extend the cultivation and increase the 
resources of the United States. Nor have I been able, after the 
most careful inquiries, to find in the conduct of the men of Con- 
naught a justification of the opinion, that they would be less 
industrious in the glens and on the mountain sides of their own 
loved Erin, than tbey are found to be in the land of strangers. I 
have asked the emigrant Irish farmer, in America, why he did 
not toil at home *^ from sunrise to sundown," as he does there ? 
and I have asked the emigrant about to leave his native shore for 
the unknown west, why he did not employ his little capital and 
labour in improving the land of Lr^nd ? The answer invariably 
has been, ^ That they would much prefer toiling and expending 
their little capital at home, if they had land at a fair rent, and leases 
that would enable them to enjoy with certainty the fruits of their 
labour." '"» (Pp. 168, 169.) 

Let lis go on then endeavouring to remove these obstacles 
to the welfare and happiness of both countries. We believe 
that a large majority of the present Parliament is now fully 
sensible of the evils and is anxious to remove them; and 
we beg to express our hearty thanks to the Government, and 
to the present law officers of the Crown, for the measures 

> « A ViMt to Connaught in 1847."— By James H. Take. 
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which they have farought forward haying this object in view, 
and for the energy and perseverance with which they have 
forwarded them. 

So far» however, we have seen that Ireland is more directly 
interested in the measures actually introduced than England. 
But in one point Ireland is better off so far as the tenure of 
land is concerned than England. Ireland has no copyholds, 
which are certainly a most inconvenient and oppressive 
tenure, apd condeomed, we believe, by all not directly 
interested in preserving them, if any such really exist. 
Having very recently entered fully into the examination of 
this subject ^ we need here only notice that Mr. Aglionby 
has this session again introduced a Bill for the Compulsory 
Enfiranchisement of Copyholds, but in a much improved form. 
The great objection, to the bill of last session was its 
unilateral chanuster : it only enabled the tenant to compel the 
lord, bat by the present bill the lord may also compel the 
tenant. It is obvious, however, that the cases are in detail 
very difierent. The legislature has constantly in dealing 
with property acted on the principle of compelling a person 
to receive a fair equivalent for his rights, but it has not so 
often compelled persons to pay, even where an equivalent is 
given. The bill, therefore, when set in operation by the tenant 
authorises the Copyhold Commissioners to determine the 
connd^ration, whether a gross sum of money, a rent-charge, 
land, &c., as may best suit the convenience of the parties 
(s. 3.) ; but when the lord compels the tenant, it is expressly 
provided that no such application shall be entertained except 
on the admittance of a tenant, or within six months after- 
wards, and then the Commissioners shall declare that the con- 
sideration shall consist of two parts, — that is to say, a sum of 
money equivalent to the fine due, and a rent-charge to com- 
mence forthwith ; and the respective amounts of these parts 
are to be fixed by the Commissioners. 

Thus regulated, we think the t^iant could not complain of 
hardship, as the change of tenure would enable him to raise the 
amount of the consideration if he had it not. So also the lord, 

. > 9 L. R. 288—312, 
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if he preferred a gross sum of money to a reDt-^harge would 
find no difficulty in obtaining this by the sale of his rent^ 
charge^ ample powers being given as well for its sale as for 
its redemption by the bill (s. 16 — 18.). H we have any 
objection to this bill, it is that it provides not an enfran- 
chisement of the lands, but for a commutation of the copy- 
hold incidents only, reservinjg the tenure. The object of 
this is to preserve the advantages of the Court-roll Begister, 
and the easier system of title and transfer which some lands 
of this tenure enjoy; but even these may be too dearly 
purchased, and as we have reason to believe these will 
be soon extended to freehold lands, we would not for this 
reason perpetuate the want of uniformity of tenure, which 
now exists, but would convert all lands to freehold tenure^ 
which in fact, as we believe, is the wish of the copyholders 
themselves. We would enfranchise and not commute; and we 
trust that if this bill passes this session, of which we have 
good hopes, that this alteration will be made. Altogether, we 
are satisfied that, if the measure became law, essential justice 
would be done to all parties, and that in a very short time 
this obnoxious tenure would cease to exist. As each party 
could compel the otter to do justice, it would be for their 
mutual interest to consider the best mode of efiecting an 
arrangement which might be easily made when once all 
parties were well disposed, and that an enfranchisement might 
be made under s. 29. of the bill, by which the lord and 
three-fourths of the tenants in number and value may compel 
the dissenting fourth part. This would be the clause which^ 
as we think, would be the operative one, and would have the 
effect merely of preventing one or two obstinate or wrong- 
headed persons standing out against the general wishes of 
all their neighbours. ' 

Next to these important measures stand two most useful 
bills, to which Mr. Headlam's name is attached. One of 
these passed the House of Commons last session, and has this 
year been commenced in the House of Lords imder Lord 
Brougham's auspices. Its short title is, ** The Trustee Act, 
1850." 

Its object is to consolidate and simplify the Trustee Acts, 
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the changes are, — 1. That it enables a person entitled to an 
order to go before the Master in the first instance, without 
having recourse to the expensive formality of obtaining an 
order of reference from the Court. 

2nd. It enables the Court, after the Master has found that 
the case is one in which the Court has jurisdiction to make 
an oi-der vesting the estate in an individual, instead of direct- 
ing an infant, or person under disability, to convey it. 

3rd. It provides for all cases accidentally omitted or in 
which the former acts have been found deficient. 

4th. It enables the Court to appoint new trustees, without 
bill being filed, upon the finding of the Master. 

5th. It enables the Court to make an order vesting the 
estates subject to the trust in the new trustees, and proposes 
to legislate generally on principles either acted on and found 
advantageous in previous acts, or which have too long been 
agreed upon as worthy of trial. 

The other bill, which passed the House of Lords last 
session, and is now in Mr. Headlam's charge in the House 
of Commons, is not the least important of the measures to 
which we have adverted. It provides for the extension of a 
principle which has already received legislative sanction in the 
Short Form Conveyancing Acts ; we mean, in the clause by 
which it is enacted that professional remuneration for the 
deeds under those acts should not be regulated by their 
length, but by the labour* and skill employed, and the 
responsibility incurred in their preparation. It is now pro- 
posed to extend this principle to all deeds, wills, and instru- 
ments in writing, and we are certainly most anxious that this 
measure should pass and should have a fair trial. The worst 
that can be said of this bill is, that, if passed, it might be in- 
operative, as the taxing officer could not calculate the proper 
remuneration, and must still be guided solely by the length 
of the instrument. But we believe that in very many cases 
sufficient reasons might easily be shown to the taxing-officer 
for coming to a sound opinion as to the other ingredients of 
the 'proposed remuneration; and this legislative declaration 
against unnecessary length in legal instruments would have 
much indirect effect. It is a great mistake to suppose that 

VOL. XII. N 
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the former acts which contained this clause have had no 
effect. We have ourselyes seen deeds framed under them for 
the express purpose of gaining the benefit of the clause to 
which we allude ; and it has had a considerable indirect effect 
on many practitioners in their style of drawing, and in the 
production of books containing concise farms. These acts 
amounted to a legislative expression of opinion, and this has 
already been attended to, to a great extent, by the wiser and 
the honester part of the profession ; and if the bill we have 
last referred to were passed into law, we are inclined to think 
that this is all that could be done in this matter. The rest 
must be left to the profession, but a bill of this nature is 
much wanted. 

Finally, on this branch of our consideration of the business 
of this session, we are rejoiced to find that the Government is 
willing to do its part in conveyancing reform, and to remodel 
the Stamp Act, more especially with regard to a more 
equitable adjustment of the stamps as to small dealings in land. 
We have, in common with others, so repeatedly urged this 
as a beneficial, wise, and safe measure, that we have now 
nothing further to say, but to express the thanks of the 
conveyancing reformers fbr this boon. We are also particu- 
larly pleased that the act for abolishing the lease for a year 
will now stand as it was fii:^t introduced ; and that as this 
deed has long ceased to exist, so also the stamp on it will 
disappear. 

Ill, Common Law Reform^ 

In this department of the law it will be found that Law 
Reform is advancing even with more rapid steps than in the 
others. In those we have yet to seek a model of procedure ; 
but here one has already been found — the County Courts — 
which, to adopt, in fact amounts to an almost revolutionary 
proceeding. These Courts have been established nearly four 
years, and they have certainly given the public what seems 
by some to be considered a most unhealthy appetite for cheap 
law. The dispute has been raised by the introduction of the 
bill for the extension of their jurisdiction to 50/. And the 
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arguments pro and con may be thus given in a conversational 
form, just to show to what extent this revolutionary jargon 
goes (for we can call it nothing else). 

{Ignorant Suiton) PRO. 
" I like these Courts, and I wish to extend their jurisdic- 
tion." 

{Advocate Sup, Courts.) CON. 

" Like them? Impossible! Why, they were only esta- 
blished the other day ! " 

PRO. 

" That may be ; but they answer the purpose." 

CON. 
" Why, they have no jury. Think of your rights as a 
Briton !" 

PRO. 
" All the better 1 I can have it if I want it ; but I don't 
want it." 

CON. 

"They have no Bar!" 

PRO. 

*' Better still!" 

CON. 

" They have no attorneys ! " 

PRO. 

"BestofaU!'* 

CON. 
" The judges are Inferior men, who have never had any 
practice, and who don't know their business !" 

PRO. 

" They give me what I can't get any where else, — speedy 
justice ; and they don't charge a great deal for it." 

CON. 
" But what is to become of the Superior Courts ?" 

PRO. 

" Make them like the County Courts. If not, shut them 
up!" 

V 2 
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CON. 
" But you'll overwork the County Courts' Judges." 

PRO. 

** Then appoint mwe of them." 

CON. 

" Youll bring the Judges of the land into contempt 1" 

PRO. 

" If justice is not done speedily and cheaply, that brings 
them into contempt." 

CON. 

^' But they actually examine the parties in these Courts !" 

PRO. 

" That is just what I want." * ^ 

CON. 

" They have no written pleadings I " 

PRO. 

" That 18 just what I want too !" 

CON. 

** They have no special demurrers 1" 

PRO. 

« Bah I" 

CON. 

** But how is the Profession to be kept up ?" 

PRO. 

" Keep up the race of Suitors, and let the Profession take 
care of itself." 

CON. 

" But how shall we get good judges?" 

PRO. 
" By reducing their salaries. If my judge at 5000/. trips 
me up on a point of form, and my judge at 1000/. decides for 
me on the merits, give me the latter. I don't want a system 
that breeds such judges at 5000/." 

PRO. 

" Friend Suitor, you are an ass I Friend Suitor, you are 
devoid of sense II Friend Suitor, you are incapable of 
carrying on an argument II!" 

l^Exit Advocate of Superior Courts in a ra^eJ] 
^ Now this is the sort of bold disjointed chat that is heard all 
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over the country at this moment. Thus speak the ignorant 
vulgar in the highways, and especially in the great towns ; and 
as the ignorant vulgar are far more numerous than the wise, 
polite, and learned, they will, we have no doubt, gain the day, 
unless, indeed, some different turn be given to the current. 

What then is the proper course to be taken ? Is it well 
for those who sit in the high places of the profession to treat 
all this with contempt, as if it did not concern them ? Can 
these signs of the times be mistaken ? Is the division on the 
County Courts Bill of two to one against a popular ministry 
to be overlooked and ignored? It cannot be doubted that a 
strong feeling, as it has been well said, not against law, but 
against lawyerism, is rife, not only in tlie country, but in the 
legislature ; and more especially in the House of Commons. 
Nothing shows this in a more striking point of view than the 
feeling with respect to the salaries of the Judges, to meet 
which the Premier has thought right to move, on the 13th of 
April last, that a Select Committee should inquire (among 
other things) into the ^' salaries and emoluments of judicial 
offices in tlie Superior Courts of the United Kingdom^ and into 
t/ie retiring pensions allotted to the Judges.^^ This inquiry is a 
very important, necessary, and proper one ; and we may say, 
with all respect, that if a larger number of the reverend 
Judges had shown themselves more willing to assist in the 
proper consideration of the amendment of the law, it would 
not have lessened the respect felt for them by the country for 
their learning, or the value set on their services. It is to be 
lamented that the Judges, with some splendid exceptions, 
have been more fond of opposing the reform of the law than 
of assisting it ; they have usually looked upon an act of par- 
liament as a proceeding coming from an antagonistic body, 
and appear sometimes to have had a sort of satisfaction in 
defeating its object, and holding it up to ridicule. This is not 
the line of conduct to endear these respectable functionaries 
to a body so eminently law-reforming as the present House 
of Commons ; and we shall not be surprised, or, to say the 
truth, much grieved, if the salaries and retiring allowances of 
future judges are reduced. 

Indeed, we should feel some alarm that the economical 

N 3 
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spirit might tax them too severely but that a door has been 
opened to them by the wisdom of their new chief. We wish 
we could find more to praise in the bill brought in by the 
Attorney-General " to restrain Technical Objections in thq 
Superior Courts of Law at Westminster." We cannot think 
that the legislation on the minute points of pleading there 
provided for^ will.be sufficient to meet the present demand. 
We hope to see better things than these, and that Lord 
Campbell^s Bill, and Mr. Cockburn's Committee on Pleading 
and Process, will lay the foundation for tKem. The first is 
a judicious and important proceeding, and was read a second 
time on the 23d of ApriL We shall present an abstract of it* 

" It is a bill intituled * An Act to enable the Judges of the Courts 
of Common Law at Westminster to alter the Forms of Pleading,' 
and recites, ^That by 3 86 4 W. 4. c. 42., 1 & 2 Vict. c. 100. powers 
were given to the Judges of the Superior Courts of Common Law 
at Westminster to make (within periods which have expired) alte- 
rations in the forms of pleading ; and that it is desirable that 
powers should be given to the said Judges, within such time and 
under such limitations as herein-after expressed, to make such 
further alterations in pleadings as they may deem expedient ; it is 
proposed to enact, that the Judges of the said Superior Courts, or 
any eight or more of them, of whom the chiefs of each of the said 
Courts shall be three, shall and may, by any rule or order to be 
from tin^e to time by them made in term or vacation, at any time 
within five years after the passing of this act, make such alterations 
in the mode of pleading in the said Courts, and in the mode of 
entering and transcribing pleadings, judgments, and other proceed- 
ings in actions at law, and such regulations as to the payment of 
costs, and otherwise, for canying into effect the said alterations, 
as to them may seem expedient; and all such rules, orders, or 
regulations shall be laid before both Houses of Parliament, if Par- 
liament be then sitting, immediately upon the making of the same, 
or if Parliament be not sitting, then within five days after the 
next meeting thereof; and no such rule, order, or regulation shall 
have effect until three months after the same shall have been so 
laid before both Houses of Parliament ; and any rule, order, or 
regulation so made shall, from and after such time aforesaid^ be 
binding and obligatory on the said Courts, and all other Courts of 
Common Law, and on all Courts of Error into which the judg- 
ments of the said Courts or any of them shall be carried by any 
Writ of Error, and be of the like force and effect as if the provi- 



The present Session of Parliament 183 

sions contained therein Iiad been expresalj enacted by Parliament : 
provided always, that it shall be lawful for the Queen's most £x* 
ceilent Migesty, by any proclamation inserted in the London 
Gazette^ or for either of the Houses of Parliament by any resolu- 
tion passed at any time within three months next after such rules, 
orders, and regulations shall have been laid before Parliament, to 
suspend the whole or any part of such rules, orders, or regulations, 
and in such case the whole, or such part thereof as shall be so sus- 
pended^ shall not be binding and obligatory on the said Courts, or 
on any other Court of C5mmon Law or Court of Error." 

The Judges will thus have an opportunity of rendering a 
great service to their country, and of restoring popularity 
within their Courts. We admit that the two precedents of 
giving ample powers to the Judges are not of a very favour- 
able aspect. The powers given to the Common Law Judges 
by the Law Amendment Act afforded them an excellent op- 
portunity to reform the system of Common Law Pleading, 
which opportunity it is now universally admitted (admitted 
indeed by this bill) was lost. Nor can much more be said in 
favour of the ample powers given to the Equity Judges by 
what is called the Five Years' Act, renewed for another five 
years, which last term is now about to expire, leaving the 
Court of Chancery (April 24. 1850^) in pretty much the 
same state a3 it was when the^e powers were given ; but we 
will hope better things of the present Common Law Judges, 
and we approve of the course taken by the Chief Justice in 
asking for a bill which will vest these ample powers in the 
Judges for this purpose. We cannot believe the Judges 
otherwise than willing — we are sure that they are competent. 
The alterations made by them would come with the utmost 
authority, and ought to obtain the entire confidence of the 
profession. We have no doubt, then, that the powers to be 
intrusted to them will not be frustrated by the mode in which 
they are acted on. This is not the time for any mock reform. 
The proceedings of these learned persons will be keenly 
watched by competent persons. To them is intrusted the 

' We have beard indeed of a new and important batch of orders, and our 
informant has told us that be has seen them in a printed form. At the above 
date at which we write they have not made their appearance. [Thus had we 
written ; but now, April 26., we are thankful to say the orders have appeared. 
^poit, p. 203.] 
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rank and status of the future Judges of the Superior Courts. 
This 18 to depend on a test by which perhaps it has not yet 
been tried. Learning, ability, integrity, have been sought 
in this station, and have been found. A new qualification is 
to be now required of them — the capacity of adapting the 
judicial institutions of the country to the necessities of all; 
the power of distinguishing that which is essential from that 
which may be wisely dispensed with. This is now become 
the duty of the Judges of England^ — ^^one which they owe as 
much to their own order as to the public at large. We do 
not hesitate to say that the existence of the judicial office in 
its present state depends on the course pursued by the Judges 
themselves. Is it to continue surrounded by the reverence 
to which it has hitherto been accustomed, or is it to be an 
office propped up by conventionalities and grudged the salary 
by which it is ineffectually gilded ? For the sake of the pro- 
fession, but still more for the sake of the public, we tmst 
that the Judges may see this matter in its true light A 
body of men are too apt to act in the spii'it of a coterie, and 
not to perceive, as respects themselves, that which is visible to 
all else besides. The Judges can no longer sheltei^ themselves 
under the traditions of the past ; they must show themselves 
adequate to meet the present. We find the ermined robe of 
the Judge rashly plucked aside by the hand of the vulgar, 
and his words and actions scrutinised without pity or respect. 
This feeling will increase rather than diminish in an age of 
prurient licence and furious investigation. The motives, the 
past life, of each member of the Bench will all be scanned, 
and names long cherished for virtues and accomplishments 
will be bandied about with scoffs and hatred. This is too 
much the tone of the public mind, and we hope never to see 
the day when a judge will be grudged his salary or that any 
one may justly say that he is over paid. 

It may be thought that in some of the remarks that wo 
have made in this article we are overlooking or disregarding 
the just claims of the legal profession. We believe that, on 
the contrary, we are taking the only means for preserving 
that profession, of which there is a growing dislike and dis- 
trust, some of which is deserved. A strong feeling is rapidly 
spreading, not against law, but against hiw pretences, and 



The present Session of Parliament. 185 

this must be met by large and real reforms for the benefit of 
the suitor^ to be undertaken by those in whom the public 
will confide. It is the law reformers who can alone save the 
profession^ and the hearty adoption of measures to efiect the 
improvement of our legal institutions is now as politic as it 
is right. We yield to no one in real regard and respect for 
the lawyer, but he must show a deference to the opinions of 
his fellow citizens — he must show a readiness to adapt legal 
procedure to the wants of the times ; he must not selfishly 
cling to technical forms invented in a former age, and which 
have long ceased to be of any use ; on the contrary, the law 
must be adapted to present wants, and the lawyers who aid 
in this good work are simply those wanted, and it is they 
who can best help in the duty that will rise on the ruins of 
the old system of procedure, and find their own interests best 
promoted by serving those of the public 

They may also have another duty to perform. It may be 
that of restraining the present feeling in favour of change 
and of guiding it into proper channels. 



Just as we were completing this article, Mr. Massey's little 
book, *' Common Sense v. Common Law," came into our 
hands; and it appears to us to demand our special attention, 
as being moderate and well-informed in its tone, but still 
extended and searching in its views. We shall therefore 
endeavour to give some further difiusion to some of its pages. 
Passing over the exposure of the evils of special pleading, as 
a point as to which all are agreed, we shall confine our ex- 
tracts to some other matters on which we think the author 
deserves to be heard. Mr. Massey objects to the extension 
of the jurisdiction of the County Courts ; and, as we disagree 
with him on the wliole, we think it right to give his reasons 
at length, of which we will say that they are better than most 
of those used on the same side in the House of Commons. 
" I propose," he says, " to offer some suggestions for bringing 
back the administration of justice to the standard of common 
sense ;" and then continues, as to the County Courts : — 

" An humble attempt has recently been made in this behalf by 
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withdrawing small suits fVom the deadly domioion of practice and 
pleading, and consigning them to a summary and patriarchal dis- 
pensation. Encouraged by the success which has attended this 
experiment, it has been proposed to extend the jurisdiction of this 
new tribunal. But it does not at all follow that the simple 
machinery of the new County Court (a very differeot thing, by 
the way^ from the ancient and honoured seat of justice of the same 
name commemorated in the old books) will be applicable to the 
disposal of more important causes, because it has worked well in 
smaller matters. A man who would rather forego a demand not 
exceeding 20/., than bring an action in Westminster Hall, will 
readily resort to a court which offers him a cheap and immediate 
remedy. But it may well be doubted whether parties who have a 
matter of 50/. in controversy will be content with this piepoudre 
justice. By a return to Parliament, made last session, of the pro- 
ceedings of all the County Courts of England and Wales during 
the year 1848, it appeared that 259,118 plaints were tried; and 
that the total amount of moneys for which judgment was obtained 
(exclusive of costs) was 752,543/., thus giving an average of less 
than 3/. per plaint. Of these causes 884 only, being about one in 
300, were tried with the assistance of a jury. These statistics 
are important, as showing the character, which the habits and 
exigencies of the people have attributed to the new courts. The 
use of them seeuM to be in enabling parties to obtain payment of 
small debts which are practically not otherwise recoverable ; and 
half their value must consist in the promptitude of their pro- 
ceedings. A man's time is money, and it is better to abandon a 
small claim than to expend either time or money in seeking to 
enforce it. The extension of the County Court jurisdiction would 
operate greatly to the detriment of the minor suitor, unless th^ 
small plaints had priority on the cause list ; and even if this rule 
were adopted and strictly observed, it would not prevent the mis- 
chievous change in the popular character of the tribunal which 
must ensue ; for the small plaints, instead of being considered, as 
at present, the proper business of the Court, would be dealt with 
as belonging to an inferior class, and disposed of still more hastily 
and lightly than they acre at present ; while the principal care and 
attention of the Judge would be reserved for the trial of those 
causes which brought dignity and importance to his jurisdiction. 
But there are other cogent reasons against any material augmen- 
tation of the authority of these Courts. As soon as they should 
come to entertain causes of some importance, counsel would be 
introduced, and the assistance of juries would be required. The 
evils which the sagacity of Lord Lyndhurst predicted as likely to 
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arise from the constitution of cheap courts — a degeneracy both in 
the quality of the* law and its professors — would come to pass, if a 
material part of the superior jurisdiction were transferred to these 
minor dispensaries of justice. The majority of the Bar, hopelessly 
shut out as they are from the great highway of the profession, its 
emoluments and dignities, would be content to seek a mere liveli- 
hood in these obscure • and less frequented paths. Provincial 
practice must necessarily d^enerate from that tone of morality 
and propriety of bearing which the constant presence of the judges 
of the land and the heads of the profession can alone maintain ; 
and we are not altogether wanting in experience to teach us that a 
mean, unscrupulous advocacy will not be long in dragging down 
the Court in which it obtains to its own level. However much the 
utility of the Small Debts Court may be acknowledged, assuredly 
it has not conciliated public respect in the same proportion. To 
those who are of opinion that confidence in the administration of 
the law is hardly second in importance to its due administration in 
point of fact, this may be an argument against a hasty addition of 
the power of these Courts. The latter remark, I need hardly say, 
is not meant to reflect on the^ewly appointed Judges. They are, 
it is well known, gentlemen whose talents and acquirements have 
only not sufficient scope in the discharge of the duties of their 
offices. It is to be hoped that these offices may always be filled by 
men of a certain position in the profession, and experienced in its 
more liberal practice. The familiar approach of the suitor to the 
Judge, which the simple proceedings of the Court admit, is not 
conducive to dignity ; and it requires considerable self-reliance 
and self-respect to maintain authority or even decency amidst the 
rude clamour of litigation which prevails. These Courts are well 
fitted for their present jurisdiction. A cause not exceeding fiO/. is 
by a iong-established rule of Westminster Hall not generally con- 
sidered worth a second trial. . And, no doubt, any decision is better 
than delay in matters of small account ; but the justice dispensed 
in these Courts, though prompt, and therefore convenient, is 
wanting in the dignity and deliberation which are indispensable 
to command the deference and confidence of the people." (Pp. 
97—101.) 

But Mr. Massey by no means wishes to evade the proper 
reform of our judicial institutions, to which task he invites 
the " responsible law reformers." 

" It is the proceedings which take place previously and subse- 
quently to the trial which bring down the heavy reproach of delay 
and extortion upon ihe admiflistratioa of justice. Th^ tedious n^ ^ 
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vexatious preliminaries of form; the adjustment of the pleadingfi, 
a matter of nicety and consideration in most cases, and frequently 
giving rise to discussions at a judge's chambers, and interlocutory 
proceedings in banc, before the 'facts, however simple, can be laid 
before a jury; the attempts, by means of the same pleadings, to 
stultify the jury by bringing the cause to a termination contrary 
to their verdict^ contrary to justice, and contrary to common 
sense; — these are the crying evils to which the responsible law 
reformers should have the courage and honesty to address them- 
selves." (Pp. 101, 102. ) 

And then, after giving some instances of the evila of 
special pleading — even under the rules issued under the Law 
Amendment Act — he thus continues : — 

" The abolition of the special demurrer would have obviated all 
this difficulty and confusion, enabled litigants to get over this 
stage of the cause without unnecessary delay or expense, and ren- 
dered a great amount of public time, which ]ias been wasted on 
these unworthy discussions, available to the dispatch of real busi- 
ness. It is trifling with common sen^e to pretend that it can make 
any difference whether a defendant pleads the general issue in 
terms, or sets out facts which may constitute that defence in the 
dialectics of special pleading. It would only have been when a 
real doubt existed whether he could prove his case under the com- 
mon bar of not guilty or non assumpsit, that the practitioner 
would elect to disclose it prematurely on the record. All the evils 
resulting from the loose application of the general issue which had 
obtained, might thus have been removed, without opening up a 
new source of vexation and cavil. But the concession of the 
special demurrer, in consideration of the wide domain usurped by 
the general issue being restored to the province of special pleading, 
would have been a compromise affecting too deeply the integrity 
of their favourite science to be sanctioned by lawyers, the founda- 
tion of whose eminence was laid in that school of technicality. 
The reform effected by the Common Law Commission has ren- 
dered pleading more potent than ever. The excision of redundant 
counts and pleas has enforced the most rigid adiierence to rules, 
since the practitioner can no longer solve his doubts as to the cor- 
rect mode of statemopt by setting out his case in a variety of forms. 
Consequently, however much the new rules may have reduced the 
list of causes introduced into the new trial paper, on the ground of 
surprise or variance, this saving has been more than compensated 
by the great increase of questions of pleading which have arisen 
in every shape ; the proportion of cases in which the rights of 
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parties have been concluded on technical grounds having vastly 
increased since this reform has been in operation.** (Pp. 109, 110.) 

And Mr. Massey thus propounds his remedy : — 

" The question then arises, first, whether this ingenious ma- 
chinery, with all the objections that can be urged against it, is 
well calculated to effect that object, which is the aim of every 
code, namely, the reduction of a cause into a form the most con- 
venient for the administration of justice. If not, can it be taken 
away without deranging the whole system of our Common Law 
jurisprudence? 

** There are certain terms essential to the institution of a law* 
suit The Court requires a positive statement of a matter in dif- 
ference within its jurisdiction. The parties to the suit are entitled 
respectively to intelligible information as to the ground of action 
and defence. But what degree of particularity is necessary to 
constitute such positive statement and intelligible information ? 

" In the Court of Common Pleas. John Styles, by William 
Smith, his attorney, complains that Thomas Jones, on or about 
the first day of May, 1848, committed an assault and battery upon 
the person of the plaintiff in the parish of Frimley, in the county 
of Surrey. 

" A special pleader would say that this statement was unintel- 
ligible, and would be prompt with his special demurrer. To com- 
mon sense, however, the statement is plain enough. It •omprises 
the style of the Court : the names of the parties ; the complaint 
and its nature ; the time and place. Prima facie, this is sufficient. 
But there may be a latent ambiguity. It will be observed, that . 
the time is not fixed. Nor would such precision be practicable 5 
for a witness may well recollect the fact, but not the day on which 
it occurred ; and it would be trifling, indeed, to turn a plaintiff 
round, because he laid an assault on Monday, and proved one on 
Tuesday. Even special pleading, while it requires the utmost 
particularity in stating all the facts (and frequently, as in the case 
supposed, more than the facts) necessary to make out the charge, 
dispenses with accuracy as to time except in those cases in which 
time is the gist of the charge. The following observations, there- 
fore, of Seijeant Stephen, thougji made with reference to a 
declaration, will explain the difficulty which may arise in the case 
supposed : * A case may occur in which the plaintiff has been 
twice assaulted by the defendant ; and one of these assaults may 
have been justifiable, being committed in self-defence, — while the 
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other niAj have been conunitted without legal excuse. Sapposiog 
the plaintiff to bring his action for the hitter, it will be found that 
the statement is so general, as not to indicate to which of the two 
assaults the plaintiff means to refer. The defendant may, there- 
fore, suppose, or affect to suppose, that the first is the assault 
intended, and will plead son assault demesne [m plain English, 
" you struck first"] This plea, the plaintiff cannot safely traverse^ 
because, as an assault was, in fact, committed by the defendant, 
under the circumstances of excuse here alleged, the defendant 
would have a right, under the issue joined upon such traverse, to 
prove those circumstances, and to presume that such assault^ 
and no other, is the cause of action. And it is evidently reason*- 
able that he should have this right ; for if the plaintiff were, at 
the trial of the issue, to be allowed to set up a different assault, the 
defendant might suffer by a mistake into which he had been led 
by the generality of the plaintiff's declaration. The plaintiff, 
therefore, in the case supposed, not being able safely to traverse, 
and having no ground either for demurrer, or for pleading in con- 
fession and avoidance, has no course but by a new pleading to 
correct the mistake occasioned by the generality of the declaration, 
and to declare that he brought his action, not for the firsts but for 
the second assault ; and this is called a new assignment^ The 
learned write^ then proceeds to give the form of this supplementary 
or substituted declaration. 

" In the plain and simple form of complaint above suggested, the 
averments indispensable in a declaration that the offence was com- 
mitted * with force and arms,' and * against the peace of our lady 
the queen,* are omitted, because they are included in the term 
* battery,' which is a term of art. Neither does it retain the 
common form of charging the defendant with ' beating, wounding, 
and ill treating the plaintiff, so that his life was despaired of; and 
doing him other wrongs,'— because all this is merely matter of 
aggravation. It is enough that the defendant committed the as- 
sault; the circumstances under which the insult or injury was 
inflicted resolve themselves into the question of damages ; and if, 
in point of fact^ the time and place are not sufficiently indicated, 
Instead of going through the tedious and expensive process of be- 
ginning the pleadings de novo, the defendant should make applica- 
tion to a Judge at chambers iit the ordinary mode for better parti- 
culars ; and if he could satisfy the Judge that he really wanted 
more information to enable him to meet the charge, he would ob* 
tain a summary order for that purpose." 
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And a few pages futtlier, this remedy is further developed i*« 

" On this principle I would state every ground of action, and of 
defence, leaving it to either party to apply, as at present, to a 
Judge at chambers for better particulars, when those furnished 
were not considered sufficiently explicit. It should be no ground 
of objection to the particular, that it omitted to allege a fact necei^ 
sary to be proved^ in order to sustain the claim or defence. When 
a question arose at nisi prius, whether the statement was sufficient 
to entitle the party to give certain evidence, I would take the opi- 
nion of the jury upon the point. At present the issue, as set out 
on the record, is unintelligible to the men who are sworn to try it. 
What they do try is the translation of the document into plain 
fact, as they receive it from the lips of the presiding Judge, who, 
of course, is alone competent to decide questions arising upon an 
instrument which it is for him to interpret. But if the jury are 
permitted to judge for themselves what the party means by the 
statement of his case, I see no reaSon why they should not form 
their own opinion whether the proof tendered — assuming, of 
course, that it is in accordance with the established principles and 
rules of evidence — is relevant to the issue. The same observation 
applies to variances between the statement and the proof. It is 
surely within the province of the jury to decide whether the case 
proved is essentially diffisrent from the case stated, or whether the 
discrepancy is such as to have misled and prejudiced the opposite 
party. I put the decision of this point upon the same footing with 
other questions of fact which are disposed of by a jury, namely, on 
probability, and not of possibility. Nor should it be competent 
to the Court to entertain an application for a new trial on the 
ground of surprise, unless such ground was specifically stated, and 
it was in addition positively sworn, that the party had been, in fact, 
misled and prejudiced.'* (Pp. 114 — 118.) 

The author gives some further specimens of proposed plead- 
ing, and in these it will be seen that the form of action is not 
mentioned. We have seen* that in the Supreme Court of 
Bengal those forms are reduced to four, and we are inclined 
to reduce them to one, — so we presume is Mr. Massey. He 
well exposes the absurdity of the present forms of action. 

^' It will be observed that, in the statement here suggested, the 
form of action is not mentioned. Special pleading abolished, it 
would be needless to retain the pedantic and troublesome classifi- 

> See anii, pp. Sl^SS. 
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Gfttion of actions. Let everj suit explain itself, and work its own 
way either to * the country,' or to * the court.' It would be ludi- 
crous, if a consideration of the iniquity of the thing did not render 
it painful to see how often substantial justice has been sacrificed 
to frivoloas discussions, as to whether an action should have been 
assumpsit or debt, trespass or trespass on the case, and so forth. 

'^ As if there was not sufficient occupation for the time and 
talents of the Supreme Courts of Judicature in settling substantial 
controversies, we create a machinery for the purpose of fabricating 
questions of law. A suitor can understand that difficulties may 
arise in adjusting his liabilities upon a contract or a tort, or in the 
construction of a deed or a will ; and, though the decision may be 
at variance with moral justice and positive fact, he will, if he is a 
reasonable man, admit that, in an artificial state of society, it is 
necessary to fix and abide by certain rules of law, although the 
operation of these rules may, in some instances, be oppressive, or 
contravene the intentions of the parties, or even favour fraud. If 
his eye has been knocked out, he can bear with a debate, whether 
he is to seek for compensation from the immediate agent of the 
injury, or from some original wrongdoer, by whose unlawful act 
the party who directly injured him was set in motion ; but he has 
a right to complain that justice is denied him, and that his appeal 
to the laws of his country is answered by mockery, if the real 
question is blinked, and the decision of the Court proceeds upon 
some abstract metaphysical point, whether the declaration should 
have omitted or contained an averment that the assault was made 
*' with force and arms' — in other words, whether the action should 
have sounded in ' trespass' or in < case.*^ 

'* If the classification of actions could be defined with certainty, 
so that each case could be referred to its proper form, such classi* 
fication would be merely pedantic ; but the practical mischief is, 
that, to this day, parties are turned round, because the pleader has 
mistaken the form of action, or committed a misjoinder of counts. 
So lately as the 10th of December last, we find the Court of Ex- 
chequer, after long deliberation, arresting a judgment obtained by 
a poor farmer against a Railway Company for running over his 
cow, because he had brought his action in trespass instead of in 
case ! Shaldock v. North Western Railway Company. 

" It may be a waste of words to dwell upon this subject. If one 
rational man can be found to defend such a state of things, and 

> Scott r. Shephexd, 2 Blackstone R. : the great squib case, a leading autho- 
rity araong special pleaders. 
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half a dozen rational men can be found to listen to him, the reform 
of real and proved abuse is an Utopian dream; and practical re- 
formers had better address themselves to the six points of the 
Charter, or M. Proudhon*s scheme. No valid objection, as far as 
I see, can be urged against allowing a plaintiff to include as many 
causes of action as he may have against the defendant in the same 
plaint. What reason, save the technical one, is there for prohibit-^ 
ing the joinder of a claim arising out of an instrument under seal, 
ynth a claim arising out of simple contract ? The separation of 
such claims is, no doubt, beneficial to lawyers and receivers of 
court fees, inasmuch as it multiplies suits ; but I am not aware 
that the dispatch of business is facilitated by such an arrangement ; 
and assuredly it causes double delay and expense to the suitor. It 
would be easy to devise regulations which should restrain any 
abuse of this latitude of litigation. For example, it might not be 
convenient to try a title and a horse warranty at the same time ; 
therefore, a distinction might be made between actions which 
sounded in damages, and those which were brought to try a right. 
In other cases, where the question of convenience seemed to be 
involved, the parties might seek the direction of the Court, or of a 
Judge at chambers. But, in truth, the evil to be apprehended 
would be a vexatious inclination on the part of plaintiffs to harass 
their opponents by splitting actions. To guard against this, I 
would deprive a plaintiff of his costs in every plaint, the cause of 
which was in existence at the time of prosecuting a former action, 
and which might have been included in such action. 

" By the substitution of popular pleadings for the egregious re- 
finements which have hitherto obtained, the trial of issues must 
necessarily be facilitated; for the Judge, instead of having his 
attention drawn away by constant reference to a complicated and 
perhaps incomprehensible record, would be able to give his whole 
mind to the evidence ; and the verdict would generally be a real 
and substantial decision, no longer liable to be snatched from the 
possession of the long-suffering suitor, or, stiU worse, conjured 
away to the other side by the legerdemain of special pleading." 
(Pp. 128—132.) 

This is all true. Surely in this respect the Courts of Com- 
mon Law might borrow with advantage from the pleadings in 
Courts of Equity, where there are no forms of actions, but 
where we hear properly of a plea for multifariousness. 

Passing over, for the present, some valuable remarks on 
the jury system, we shall conclude our extracts — which we 
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would gladly make longer than even they are — with some 
excellent remarks of Mr. Massey, on the unwieldy state of 
our law, which are confirmatory of our own views often 
before expressed. 

^< The enormous and increasing mass of law, statutory and 
judicial, is a grievous evil» and one viewed with alarm even by 
the profession itself. Twenty-five years have passed away since 
the appearance of Mr. Miller's able work upon the subject of law 
teform.^ During that period, many of the abuses so w611 repre^ 
seated by the author have been removed, but this monster abuse 
has gone on until it has attained its present formidable magnitude. 
The legislature sends forth annually its bulky volume ; and each 
of the supreme courts of justice makes at least Uie like contribu* 
tion to the law of the land. Twenty-five years ago it had become 
difficult> though not impracticable, for the student of common law 
to pursue the best mode of acquiring professional learning, by 
reading the modern reports, raUier than cramming from text* 
books ; but since that time, the reports have swollen to more than 
double their then size, and, commencing with the reign of Lord 
Mansfield, which is fixed upon as the era of modem law, now 
comprise upwards of 200 large volumes, containing, in round 
numbers, 200^000 closely printed pages. Supposing, therefore, 
our student to gorge 100 pages daily, it will take fully three years, 
the usual period of his noviciate, to pertue this wilderness of type^ 
from which he is sure to rise without having attained a single 
accurate legal notion. There still remains the statutes at large to 
be referred to, and, in many passages, carefully examined. As to 
Coke upon Littleton, Flowden, and all the old authorities, they 
must fairly be given up, and with them all chance of being 
thoroughly acquainted with real property law, and with the origin 
and principles of the common law of England. In vain will he 
resort to recent text-books for results. He will find therein heaps 
of cases arranged with as much method as is practicable, when the 
subject is confused and inexplicable, but no generalisation. Every 
legal tenet which formerly obtained, is now so much traversed and 
qualified, that the Judges themselves carefully abstain from those 
dicta which used to be dropped from the Bench for the guidance 
of the profession and the public, and expressly confine their lan- 
guage to the purpose of the particular case. The consequence is, 

g > On the pi^sent State of the Ci?il Law of England, by John Miller, Esq., 
of LlncolnVInn. 



Tlie present Sesiion of Parliament 1 95 

tbat the race of great lawyers is nearly extinct, and is succeeded 
by a generation of index-hunters. The text-writer is sunk into a 
compiler, and the banc lawyer trusts more to the string of cases 
with which his devil^ has furnished him, than to his powers of 
reasoning or analysis. The complimentary term applied by the 
Judges to an argument in banc which merits such notice is * in- 
genumSy a term exactly descriptive of the only forensic merit now 
attainable* Ingenuity is displayed in endeavouring to establish a 
new precedent amidst the crowd of approximate and apparently 
identical decisions. Ingenuity is the qualification for the subtle 
disquisitions of pleading, into which a large proportion of cases 
resolve themselves. Indeed, there are innumerable points of law, 
impalpable to the eye of common sense, which a refined ingenuity 
has discovered or fabricated. The human mind has, doubtless, 
not degenerated since the time when Dunning argued before 
Mansfield ; but the tendency of the profession has been for many 
years to aggravate the reproach to which it has always been open, 
namely, that of contracting the understanding. ' The great and 
enlightened minds,* says Dugald Stewart, ' whose judgments have 
been transmitted to posterity as oracles of legal wisdom, were 
formed (it may be safely presumed), not by the habits of their 
professional warfare, but by contending with these habits, and 
shaking ofi* their dominion.'^ If this observation was just nearly 
forty years ago, when it was written, I fear it is not less applicable 
at the present time. 

''But where is the remedy for this admitted evil? Remove 
that one great cause, the influence of which is not confined to its 
own department, but communicates its character of technicality 
and chicane to the whole body of the law. Abolish special plead- 
ing, and you do not merely relieve the books from the burden of 
Biany thousand cases which, if not exterminated root and branchy 
will breed many thousands more, but you clear the ground for the 
development of sound and wholesome law. Under the present 
technical system, as I have endeavoured to show, a plain tale is 
converted into an artificial case, and the party is fain to abide by 
the law as applicable to such artificial case, instead of to the real 
one. I say, then, get rid of the fiction, and let us come at the truth ; 
and then we shall know where we are, and what we are about. 
The suitor will then get a decision, whether right or wrong, and 
not be put off with balderdash. 

^ ■ The professional term for the index-hunter, generally a young barrister or 
special pleader, who haunts the chambers of most men in great practice^ 
* Elements of the Philosophy of the Human Mind, vol. ii. p. 295. 
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" When things go wrong, John Bull becomes very wroth and 
abusive, but without considering whether his censure is directed 
against the real offender. Acts of parliament have, in this manner, 
long been the subject of invective, because, forsooth, thej are so 
framed that nobodj can understand them. But the fault lies 
quite as much with the interpreter as it does with the draftsman. 
An act of parliament had need be drawn by a Chitty, and settled 
by a Serjeant Stephen, before it is presentable in Westminster 
Hall. Nay, the most consummate mastery of the art of plea^ng 
has been found inadequate to encounter that ordeaL Lord Tenter- 
den himself, in an act most carefully framed by his own hand, 
being intended as a rider to the Statute of Frauds, failed to make 
himself intelligible. In the great case of Lyde v. Bernard, I 
Mees. & W. Rep., the Court of Exchequer were divided as to the 
meaning of the following clause : — 

" * No action shall be brought whereby to charge any person 
upon or by reason of any representation or assurance made or 
given concerning or relating to the character, conduct, credit, 
ability, trade, or dealings, of any other person^ to the intent or 
purpose that such other person may obtain credit, money, or 
goods upon such representation or assurance, unless such repre- 
sentation or assurance be made in writing, signed by the party to 
be charged therewith. 9 G. 4. c. 14. s. 6.' 

^^ Now it does appear to me, a plain man, that if sucb language 
as this cannot be understood, it is hopeless to attempt any colloca- 
tion of words which shall be intelligible. All the ingenious 
schemes which have been proposed for fabricating acts of parlia- 
ment upon infallible principles mistake tlie cause of failure. It is 
not so much that parliamentary draftsmen are incapable of writing 
plain English, but that plain English is not sufficiently explicit 
for the judicial severity of criticism. Hence have arisen acts to 
explain, amend, and idter acts, in the vain effort to reach the 
exalted standard of legal perspicuity ; until, in the ordinary course 
of such procedure, the whole matter has been involved in obscurity 
and confusion. 

" For the alleged ill construction of acts of parliament, I have, 
therefore, no remedy to propose. * I know not where to seek for 
men better qualified than those who have usually been engaged in 
this work ; and under happier auspices, I cannot but think that 
their labours would have earned credit, instead of reviling. I 
conclude, therefore, that to frame an intelligible act of parliwient 
on technical reading is an impossibility. 
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''But the work of legislation must go on, and a defective act of 
parliament is perhaps better than a multitude of judicial decisions, 
which produce a state of the law that nobody can understand. I 
may refer, for example, to the case of bills of exchange, — a subject 
upon which, in a commercial country, it is most important that 
the law should be clear and settled. Almost the whole cf the law 
which governs these transactions is of judicial creation. Many 
questions have arisen, and are still from time to time agitated, as 
to what constitutes a bill of exchange^ or a promissory note ; and 
the notice of dishonour of these instruments, apparently a very 
simple process^ has been iUusirated by much learning and litiga- 
tion. A man of business would smile, if he were told that such 
notices as the following were ambiguous : — ' S. and Co. inform P. 
(the defendant) that B/s acceptance, 100/., is not paid ; as indorsee, 
P. is called upon to pay the money, which will be expected imme- 
diately.' Strange v. Price, 10 Ad. 8e E. 125. * This is to inform 
you, that the bill I took of you, 100/., is not took up, and 4s. 6d. 
expense, and the money I must pay immediately.' Messenger v. 
Southey, 1 M. & G. 76. Yet these are fair specimens of what the 
Courts have held to be insufficient information that a bill has been 
dishonoured. The truth is, that courts of law are wholly unfit to 
determine these matters. A short enactment, that questions as to 
the sufficiency of a notice of dishonour should be for the decision 
of the Jury and not for the Court, would at once have referred 
this point to the proper quarter, and spared the law the ridicule 
and reproach of aiding and abetting sharpers. Questions with 
regard to the legal character of instruments of this kind might be 
settled by statutory forms, to which certain legal attributes should 
be assigned, leaving all other instruments of a hybrid description 
to be dealt with as agreements or memoranda, abolishing, in tlie 
same section, the antiquated and useless distinction between choses 
in action and documents of a negotiable quality ; and which only 
serves to increase the expense and difficulty which suitors expe- 
rience in asserting their rights. A few well-considered clauses 
would really suffice to correct and digest the loose mass of law in 
which this subject is embedded. 

" The codification of the whole body of commercial law would 
be a task great and difficult indeed, but perfectly feasible, and, 
when accomplished, a noble work of legislation. Mercantile con- 
tracts, partnership, insurance, shipping, are the most prominent 
subjects which want to be reduced to order and perspicuity. The 
minute discussion which every point connected with these matters 
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has repeatedly undergone in Courts of Law and Equity afibrds 
ample materials for practical legislation. Bankruptcy and insol- 
vency, the most difficult department of the subject^ has of late 
years been taken by Parliament into its own hands ; and, though 
only partial success has hitherto attended its measures, it still per- 
severes in the right course. It might be well that commerce in 
its infancy should have grown under the tutelage of a lawyer so 
happily born as Mansfield ; but the narrow and rigorous definitions 
of pure law are wholly unsuited to the genius of trade. But in 
the Legislature the artificers of law are guided by those who are 
intimately acquainted with mercantile operations and personally 
interested in their prosperity. 

<* There is a spacious compartment of the legal library appro- 
priated exclusively to cases on points of practice. These volumes 
might without difficulty be consolidated into a small body of gene* 
ral rules, which, by a judicious retrenchment of technicalities, 
would remove one of the most vexatious causes of delay, disap- 
pointment, and expense, and furnish a safe guide to the practi- 
tioner. 

*' The measures, therefore, which I take the liberty of recom- 
mending are — codification ; the abolition of special pleading, and 
the discouragement of technicality ; the facilitation of separating 
questions of law from questions of fact, for the purpose of refer- 
ring each the more readily to its proper place of decision ; the 
reference to the jury of the sufficiency of notices of evciry kind, 
and of the construction of all writings which testify the intentions 
of parties ; the partial revision of the rules of evidence ; and cer- 
tain reforms in criminal proceedings. 

" I do not intend to combat, by anticipation, the old stock ob- 
jections which the Tadpoles and the Tapers level at every attack 
upon time-honoured abuses. But, assuming that the statement 
contained in the foregoing pages, cursory and imperfect as it may 
be, is correct as far as it goes, and that it demonstrates the exist- 
ence of an evil ; I will ask any candid person, by whom the politic 
cal history of the last twenty years has not been thrown aside as 
an old almanack, whether it is prudent to leave the law in its 
present state." (Pp. 143—153.) 

This is indeed a huge cantle taken out of this little work, 
but we rejoice to see that men may now, and that the rising 
generation of lawyers do, state their opinions boldljr on this 
matter, and we know that they must be attended to. . ThiS) 
we trust, will be a sufificient apology to our author for using his 
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labours so freely. He writes so well and pleasantly that wc 
have been led along further than we intended. " Eeform in 
this country," he truly says, " has always been allowed to run 
into arrear ; the Government, like an unthrifty or dishonest 
debtor, never paying but under compulsion. The small 
account, when first presented, is unnoticed. It is renewed 
again and again with pressure, and still disregarded, or re- 
ferred to a sham audit. Then comes the succession, more or 
less rapid, but always certain — of the threat — the lawyer's 
letter — the writ — the struggle — the judgment; until at last 
the demand, swollen to twice or thrice the original amount 
by interest and costs, is paid in full^ to the great damage of 
the debtor, and not to the interest of the creditor." (P. 153.) 
This is most true. Lord Eldon and his scholars, now rare 
indeed, have deferred and may still defer the necessary re- 
forms ; but the debt i» due and must be paid, and the longer 
its payment is deferred the worse it will be for the debtor. 
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NOTE A. TO ABT. IIL 

We have been fayoured with a Report of the Grorham case, 
which, with its very witty and accurate author s permission, we 
print as an appendix to our article on that subject. It would be 
difficult to find a flaw in this *^ off-hand writer's" report : — 

" off-hand-wbiteb's" befobt of thb gbeat gobham case. 
Argued Pro. Baptized, a baby 
Becomes sine labe; 
As "the Act" makes him, 
So <'the Church" takes him. 

— Con. Unless he be "fit"— 

We very much doubt it — 

Nor d — ^l a bit 

Is it valid without it. 

Court — Bishop and Vicar, 
^^^t. Why do you bicker 

Each with his brother ; 
Where — both — are right, 
Or — one is quite 
As wrong as the other ? 

Adjudicatur. Bishop nonsuited — 
Priest unconfuted — 
Be instituted. 

Costs. De-li-be-ra-tive ; 

Pondering well. 
Each take "a shell"— 
^ The lawyers " the native.** 
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NOTE B. TO AET. VIIL 

As we are desirous of putting our readers in possession of all 
the information in our power on the subject of this act, we sub- 
join a report from the Morning Chronicle of the 23rd of April, of 
the further proceedings of the Law Amendment Societj on the 
22nd:— 

" A Greneral Meeting of this Society was held yesterday even- 
ing at their Offices, No. 21. Regent Street, Mr. Spence, Q.C., in 
the Chair, for the purpose of continuing the consideration of the 
Report of the Special Committee relative to the Establishment of 
a Law School, and for other purposes of business. 

^< Mr. James Stewabt, Treasurer, briefly alluded to the dis- 
cussions which had taken place at the two preceding Meetings 
concerning the Establishment of a Law School, and the hearty 
support the proposal seemed to meet with from all parties. With- 
out further adverting to the merits of the case, he submitted that 
the Report of the Special Committee should be confirmed. 

<* The Chaibmak, not having been present on the two former 
occasions, thought it right to express his hearty concurrence with 
the report, and the suggestions it contained — supplying, as they 
did, all that was wanted. Lectures alone, he was convinced, 
would never succeed ; but all their experience showed that, com- 
bined with instruction, such as recommended by the Committee, 
they would infallibly succeed. Gray's-inn he instanced as a 
striking example ; and he was happy to say that the Society to 
which he belonged in the Inner Temple, in consequence of uniting 
oral instruction and examinations, had greatly revived. The 
sanction of examinations and the giving of prizes had infused new 
life into the former, and he considered that it was now advancing 
to a state of great permanent use to the law as a science. He 
said he would take every opportunity of bringing the views of 
the Committee before the Inn to which he belonged, and sincerely 
hoped that they would give the recommendations their entire 
sanction and approval. 

'^ The Report was then unanimously confirmed. 
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" Mr. Stewart had two other resolutions connected with the 
Report, which he wished to move. They were, 1st, * That the 
Members of this Society being Benchers of the Inns of Court, be 
requested to communicate this Report to the other Members of the 
Bench of their respective Societies ;' and 2nd, ' That the Council 
of this Society be requested and empowered to take the necessary- 
steps for securing the delivery of lectures of a popular character 
on legal subjects, or otherwise carrying into effect the third pro- 
position contained in the Report/ 

'^Both resolutions were carried unanimously, at which the Chair- 
man expressed his lively satisfaction. There might be some 
difficulty, he said, in establishing the Legal Schools, for the legal 
education of students naturally belonged to the Inns of Court. The 
Committee had endeavoured to steer clear of the difficulty, but it 
could not altogether be avoided. As regarded the other main 
element of the Report, the establishment of popular Lectures on 
subjects connected with the law, it was clearly within the province 
of the Society ; and he believed that such an institution would be 
attended with the most beneficial results. For it was a most 
extraordinary fact that in no country whatever did the law form 
even an inconsiderable part of ordinary education, and that those 
who were summoned to act as jurymen made no profession of 
knowing anything of the law of the land. They were, in con- 
sequence, wholly influenced in their decision by the opinions 
expressed by the judge, instead of usefully assisting him in his 
duties, and forming an independent opinion, based on their own 
conviction and appreciation of the general spirit of the law. 
Similar observations might be made upon the legal ignorance of 
executors, churchwardens, &c., and he could not exonerate their 
lawgivers themselves, the members of the Houses of Parliament, 
very few of whom could take part in any debate upon the 
Amendment of the Law. As a law reformer himself, he con- 
gratulated the Society on the decision they had that evening 
come to." 
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POSTSCRIPT TO ART. X. 

We have a postscript of a most agreeable character to ^d 
to this Article, which is nothing less than the New Orders in 
Chancery, signed by all Five Judges of that Court. We 
£nd in them realised much that we have been contending for ; 
and while we congratulate our law-reforming friends on their 
appearance, we readily give the greatest credit to the learned 
Judges for issuing them, and more especially to the Lord 
Chancellor, who has well employed his convalescence. As 
they have only reached us on the 25 th of April, we can now 
only say that they appear to us most important and valuable 
as a large instalment and basis of a good Equity procedure. 

They are drawn with great care, and appear in themselves 
with the schedules complete. They supersede the necessity 
of pleadings in certain familiar suits of the most frequent 
occurrence mentioned in Order I., and they enable the Court 
to dispense with them in any other as to which application 
shall be made to them. (Ord. VI.) We shall now give these 
important orders, reserving their full discussion for a future 
occasion. 

OBBER OF COURT. 

Monday^ the 22nd day of Aprils 1850. 
" I. Any person seeking equitable relief may, without special 
leave of the Court, and instead of proceeding by bill of complaint 
in the usual form, file a claim in the Record and Writ Clerks 
Office, in any of the following cases ; that is to say, in any case 
^where the plaintiff is or claims to be, 

" 1. A creditor upon the estate of any deceased person, seeking 

payment of his debt out of the deceased's personal assets. 
<^ 2. A legatee under the will of any deceased person, seeking 
payment or delivery of his legacy out of the deceased's per* 
sonal assets. 
« 3. A residuary legatee, or one of the residuary legatees, of 
any deceased person, seeking an account of the residue and 
payment or appropriation of his share therein. 
*< 4. The person or any of the persons entitled to the personal 
• estate of any person who may have died intestate, and seeking 
irn account of such personal estate and payment of his share 
thereof* 
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^' 5. An executor or administrator of any deceased person, 
seeking to have the personal e-^tate of such deceased person 
administered Under the directions of the Court. 
^< 6 A legal or equitable mortgagee or person entitled to a lien 
as security for a debt, seeking foreclosure or sale, or otherwise 
to enforce his security. 
** 7. A person entitled to redeem any legal or equitable mort- 
gage or any lien, seeking to redeem the same. 
*' 8. A person entitled to the specific performance of an agree- 
ment for the sale or purchase of any property, seeking such 
specific performance. 
<' 9. A person entitled to an account of the dealings and trans- 
actions of a partnership dissolved or expired, seeking such 
account. 
" 10. A person entitled to an equitable estate or interest, and 
seeking to use the name of his trustee in prosecuting an 
action for his own sole benefit. 
"11. A person entitled to have a new trustee appointed in a 
case where there is no power in the instrument creating the 
trusts to appoint new trustees, or where the power cannot be 
exercised, and seeking to appoint a new trustee. 
'^ II. Such claim in the several cases enumerated in Order I. is 
to be in the form and to the effect set forth in Schedule A. here- 
under written, as applicable to the particular case, and the filing 
of such claim is, in all cases not otherwise provided for, to have 
the force and effect of filing a bill. 

" III. Every such claim is to be marked at or near the top or 
upper part thereof in the same manner as a bill is now marked 
with the name of the Lord Chancellor, and one of the Vice-chan- 
cellors, or with the name of the Master of the Rolls. 

" lY. Upon filing such claim the plaintiff thereby claiming may 
sue out a writ of summons against the defendant to the claim, re- 
quiring bim to cause an appearance to be entered to such writ, and 
also requiring him, on a day or time to be thei*ein named, or on 
the seal or motion day then next following, to show cause, if he 
can, why such relief as is claimed by the plaintiff should not be 
had, or why such order as shall be just with reference to the claim 
should not be made. 

" V. Such writ of summons is to be in the form and to the 
effect in that behalf set forth in No. 1. of schedule B. hereunder 
written, with such variations as circumstances may require, and is 
to be sealed with the seal of the office of the Clerks of Records and 
Writs. 
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^ VI. In anj case, other than those enumerated in Order I., or 
In any case to which the forms set forth in schedule A« are not 
applicable, the Court (if it shall so think fit) may, upon the ex* 
parte application of any person seeking equitable relief, and upon 
reading the claim proposed to be filed, give leave to file such claim, 
and sue out a writ of summons thereon under these orders ; and 
if such leave be given, an endorsement thereon by the registrar 
upon the proposed claim shall be a sufficient authority for the 
Record and Writ Clerk to receive and file such claim. 

^ YIL In the case provided for by the 5th Article of Order L 
any one person who, under the 3rd or 4th Art icle of Order I., 
might have claimed relief against the executor or administrator of 
the deceased person whose personal estate is sought to be adminis- 
tered, and the co-executor or co-administrator (if any) of the 
plaintiff, may be named in the writ of summons as defendants to 
the suit ; and in the first instance no other person need be therein 
named. 

*' YIIL In other cases the only person who need be named in 
the writ of summons as defendant to the suit in the first instance 
is the person against whom the relief is directly claimed. 

^' IX. All claims, and all writs, caveats^ proceedings, directions, 
and orders consequent thereon, either before the Court or in the 
Master's offices, are to be deemed proceedings, writs, and orders 
subject to the general rules, orders, and practice of the Court, so 
far as the same are or may be applicable to each particular case 
and consistent with these orders ; and all orders of the Court made 
in such proceedings are to be enforced in the same manner and 
by the same process as orders of the Court made in a cause upon 
bill filed. 

^^ X. Writs of summons are, as to the number of defendants to 
be named therein, as to the mode of service thereof, and as to the 
time and mode of entering appearances thereto, to be subject to 
the same rules as writs of subpoena to appear to and answer bills. 

^ XL The time for showing cause named in any writ of 
summons (except a writ of summons to revive or carry on pro* 
ceedings) is to be fourteen days at the least after service of the 
writ ; but, by consent of the parties, and with the leave of the 
Court, cause may be shown on any earlier day. 

<< Xn. At the time for showing cause named in the writ, or on 
the seal or motion day then next following, or so soon after as the 
case can be heard, the defendant, having previously appeared, is 
personally or by counsel to show cause in Court, if he can, (and if 
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necesary bjr affidavit,) why such relief as is claimed by the claim 
should not be had against him. 

" XIIL At the time appointed for showing cause, upon the mo- 
tion of the plaintiff, and on hearing the claim, and what may be 
alleged on the part of the defendant, or upon reading a certificate 
of the appearance being entered by the defendant, or an affidavit 
of the writ of summons being duly served^ the Court may, if it 
shall think fit, make an order granting or refusing the relief 
claimed, or directing any accounts or inquiries to be taken or 
alade, or other proceedings to be had, for the purpose of ascertain- 
ing the plaintiff's title to the relief claimed ; and further, the Court 
may direct such (if any) persons or classes of persons as it shall 
think necessary or fit to be summoned or ordered to appear as 
parties to the claim, or on any proceeding before the Master, with 
reference to any accounts or inquiries directed to be taken or 
made, or otherwise. 

" XIV. Every order to be so made is to have the effect of and 
may be enforced as a decree or decretal order made in a suit com- 
menced by bill, and duly prosecuted to a hearing according to the 
present course of the Court. 

** XY. If> upon the application for any such order, or during 
any proceedings under any such order when made, it shall appear 
to the Court that for the purposes of justice between the parties it 
is necessary or expedient that a bill should be filed, the Court may 
direct or authorise such bill to be filed, subject to such terms as to 
costs or otherwise as may be thought proper. 

*< XYL The orders made for granting relief in the several cases 
to which the forms set forth in schedule A. are applicable may, if 
the Court thinks fit, be in the form and to the effect set forth in 
schedule C. as applicable to the particular case, with such varia- 
tions as cik^umstances may require. 

" XVII. Under every order of reference to the Master under 
these orders, the Master is, unless the Court otherwise orders, to 
be at liberty to cause the parties to be examined on interrogato- 
ries, and to produce deeds, books, papers, and writings, as he shall 
think fit, and to cause advertisements for creditors, and if he shall 
think it necessary, but not otherwise, for heirs, and next of kin, 
or other unascertained persons, and the representatives of such as 
may be dead, to be published in the usual forms, or otherwise, as 
the circumstances of the case may require j and in such advertise- 
ments to appoint a time within which such persons are to come in 
and prove their claims, and within which time unless they so come 
in, they are to be excluded the benefit of the order ; and in taking 
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any aocount of a deceased'jB personal estate under any such order 
of reference, the Master is to inquire and state to the Court what 
part, if ahy^ of the deceased's personal estate is outstanding or 
undisposed of, and is also to compute interest on the deceased's 
debts, as to such of them as carry interest after the rate they re« 
ilpectiyely carry, and as to all others after the rate of four per cent* 
per annum from the date of the order, and to compute interest on 
legacies after the rate of four per cent, per annum from the end of 
one year after the deceased's death, unless any other time of pay- 
ment or rate of interest is directed by the will, but in that case 
according to the will ; and under every order whereby any pro* 
perty is ordered to be sold with the approbation of the Master, the 
Bame is to be sold to the best purchaser that can be got for the 
same, to be allowed by the Master, wherein all proper parties are 
to join as the Mast^ shall direct 

'^ XVIU. If upon the proceedings before the Master under any 
such order it shall appear to the Master that some persons, not 
already parties, ought to attend or to be enabled to attend the 
proceedings before him, he is to be at liberty to certify the same \ 
and upon the production of such certificate to the Record and Writ 
Clerk, the plaintiff may sue out a writ of summons requiring the 
persons named in such certificate to appear to the writ, and such 
persons are thereupon to be named and treated as defendants to 
the suit. 

• <' XIX. Such writ of summons under an order or Master's cer- 
tificate, is to be in the form and^ to the efiect in that behalf set 
forth in No. 2. of schedule B., with such variations as circumstances 
may require. 

*^ XX. The persons so summoned having appeared, are to be at 
liberty to attend^ and to be entitled to notice of the proceedings 
before the Master under the order of reference, subject to such 
directions as the Master may make in respect thereof. 

'^ XXL Where any proceedings originally commenced by claim 
and writ of summons shall, by the death of parties, or otherwise, 
have become abated or defective for want of parties, and no new 
relief is sought, a claim to revive or carry on the suit may be filed ; 
and such claim is to be in the form set forth in No. 12. of schedule A; 

" XXII. The party claiming simply to revive or carry on pro- 
ceedings may sue out a writ of summons requiring the defendant 
thereto to appear to the writ, and to show cause, if he can, why 
the proceedings should not be revived or carried on. 

'< XX TIL Such writ of summons is to be in the form and to the 
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effect in that behalf set forth in No. 3. of schedule B., with such 
variations as circumstances may require. 

" XXIV. If any defendant to any such writ is desirous of 
showing cause why the proceedings should not be revived or 
carried on, he is to appear and to file a caveat against such revivor or 
carrying on in the Record and Writ Clerk*s Office, in the form set 
forth in No. 4. of schedule B., and to give notice thereof in writing 
to the opposite party. If no such caveat be filed within eight days 
from the time limited for bis appearance to the writ, then at the 
expiration of such eight days the proceedings are to be revived, 
and may be carried on without any order for the purpose ; and a 
certificate of the Record and Writ Clerk, that no caveat haB been 
filed within the time limited, is to be a sufficient authority for the 
Master to proceed. But if any such caveat be filed, the proceedings 
are not to be revived or carried on without an order to be obtained 
on motion, of which due notice is to be given. 

« XXV. Where any further or supplemental relief is sought, 
and such supplemental relief is such as is provided for in any of 
the cases enumerated under Order L, a supplemental claim may be 
filed in such of the forms set forth in schedule A. as is applicable 
to the case. 

'< XXVI. If such supplemental relief is not such as is provided 
for by Order XXV., a supplemental claim may be filed^ stating 
shortly the nature of the plaintiff's case, and the supplemented 
relief claimed ; but the leave of the Court is to be obtained pre* 
viously to the filing thereof, upon an ex-parte application for the 
purpose, in the manner specified in Order VI. I: 

" XXVII. A writ of summons may be sued out and other pro- 
ceedings may be taken upon a supplemental claim in like manner 
as upon an original claim. 

^< XXVUI. Guardians ad litem to defend may be appointed fof 
infants or persons of weak or unsound mind against whom any 
writ of summons may have issued under these orders, in like 
manner as guardians ad litem to answer and defend are now ap- 
pointed in suits on bill filed. 

" XXIX. Any order or proceeding made or purporting to be 
made in pursuance of these orders may be discharged, varied, or 
set aside on motion ; and any order for accelerating proceedings 
may be made by consent 

'^ XXX. Any order of the Master of the Rolls or of any of the 
Vice-Chancellors may be discharged or varied by the Lord Chan* 
cellor on motion. 

" XXXI. K any of the cases enumerated in Order I. involve or 
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are attended by sueh special circumstances affecting either the 
estate or the personal conduct of the defendant as to require 
special relief, the plaintiff is at liberty to seek his relief by bill as 
if these orders had not been made. 

'^ XXXTT. If at any time after these orders come into operation 
any suit for any of the purposes to which the forms set forth in 
schedule A. are applicable shall be commenced by bill and pro- 
' secuted to a hearing in the usual course, and upon the hearing it 
shall appear to the Court that an order to the effect of the decree 
then made, or an order equally beneficial *to the plaintiff, might 
haye been obtained upon a proceeding by summons in the manner 
authorised by these orders, the Court may order that the increased 
costs which have been occasioned by the proceeding by bill beyond 
the amount of costs which would have been sustained in the pro- 
ceeding by summons shall be borne and paid by the plaintiff. 

« XXXm. The Record and Writ Clerks are directed to take 
the following fees : 

£ ». d, 

** 1. For filing a elaixn - - - - - -050 

2. For sealing every writ of summons - - -050 

3. For filing a caveat - - - - - -026 

'^ For appearances, office copies, certificates^ &c., the same fees 
as directed by the schedules of fees now in force. 

" The Registrars are ^directed to take the following fees : 

*' 1. For every order on the hearing of a claim, and on further 

directions - - -'- - - -200 

2. For every oflBce copy thereof - - - - O 10 

3. For every order on arguing exceptions - |- - - 1 

4. For every o6Sce copy thereof - - - - 5 

5. For every order for transfer out of Court, or sale of any sum of 
government^ stock, &c., exceeding 100^ stock or annuities, 
and for every order for payment out of Court of any annuity 
or annuities, or of any interest or dividends upon stock or 
annuities, exceeding in. the whole 5L per annum - - 1 10 

6. For every office copy thereof - - - -0100 

" For every other order and office copy, the same fees as now 
received by the Begistrars and their clerks under the schedules of 
fees now in force. 

" Solicitors are entitled to charge and be allowed the following 
fees: 

•* For instructions to sue or defend - - - - 6 8 

For instructions for every claim - - - -0134 

" For preparing and filing a claim - - - -220 

For preparing a writ of summons - - - -0134 
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For each writ after the first .... 

For engrossing claims and writs, per folio 

For parchment : As paid ..... 

For each copy of writ to serve, per foHo - - .004 

For the brief to Counsel to move for leave to file claim (exclu. 

sive of a copy of the claim for Counsel and the Court) - 10 O 

For the brief and instructions to Counsel, on the hearing (exclu- 
sive of any necessary copies) - - - -10 
For taking instructions to appear and for entering appearance - 

For one or more defendants, it not exceeding three - O 13 4 

If exceeding three, and not more than six, an additional sum 

of- -- - . - -068 

If exceeding six, for every number not exceeding three, an 
additional sum of- - - - -0 68 

For settling minutes, passing and entering order on hearing: 
The same charges as on a decretal order ... 
For entering a caveat . • - - - .068 

For procuring certificate of no caveat - - - -068 

For term fee : As in a suit ..... 

" And also all such fees as by the present practice of the Court 
thej are entitled to, save such as are varied or rendered unneces- 
sary by these present orders. 

'^ XXXIY. These orders shall come into operation on the 
22dofMay, 1850. 

^^ XXXV. In these orders and the schedules the following 
words have the several meanings hereby assigned to them, over 
and above their several ordinary meanings, unless there be some- 
thing in the subject or context repugnant to such construction ; 
viz., 

'^ 1. Words importing the singular number include the plural 
number, and words importing the plural number include the 
singular number : 
** 2. Words importing the masculine gender include females : 
'^ 3. The word * affidavit' includes < afEirmation/ and ^ declaration 

on honour' : 
" 4. The word 'person' or 'party' includes a body politic or 

corporate : 
" 5. The word * legacy' includes * an annuity' and a specific as 

well as a pecuniary legacy : 
"6. The word 'legatee' includes *a person interested in a 

legacy': 
" 7. The expression 'residuary legatee' includes 'a person in- 
terested in the residue.' " 
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PROCEEDINGS OF THE SOCIETY 



PROMOTING THE AMENDMENT OF THE LAW. 



[Permission has been obtained to insert the Proceedings and a selection of 
the Reports of the Society fiir Promoting the Amendment of the Law, but the 
Society is not otherwise responsible for the contents of this Reriew.] 

General Meetikg, May 14. 1849. 

[Continued from 10 L. R. p. 222.] 

In consequence of the vacation between Easter and Trinity 
Term the Meeting was adjourned. 

Adjourned accordingly till Monday, the 11th day of June next, 
at eight o'clock in the evening precisely.** 

General Meeting, June 11. 1849. — M. D.^Hill, £sq., in 

the Chair. 

The Minutes of the last Meeting (the 2nd of April last,) were 
read and confirmed. The following Members were balloted for 
tjkd elected : Francis Mowatt, Esq., M.P., 14. Devonshire Place ; 
Charles Hay Cameron, Esq., Barrister, 10. Chesham Place, Bel- 
grave Square. 

A Paper on Capital Punishment was presented, and it was 
agreed that it should be referred to the Committee on Criminal 
Law, with power to print the same, if the Committee should 
think fit 

The following proposed Resolution on the Report of the Com- 
mittee on Law Reporting was considered : — ** That it is desirable 
that authorised Reporters should be appointed for each of the 
superior Courts of Law and Equity." 

It was agreed that the Resolution should be adjourned till the 
next Meeting. 

p s 
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Adjourned accordingly till Monday, the 25th inst, at eight 
o'clock in the evening precisely. 

Annual Meeting, June 20. 1849.— J. Pitt Taylor, Esq., 
in the Chair. 

The Report of the Council as to the state and progress of the 
Society, which was read at the Public Meeting on the 13th instant, 
was ordered to be printed and circulated among the Members. 

The Accoitnts of the ConAnittee of Management were presented 
and approved of. 

The following officers were balloted for, and elected for the 
ensuing year. 

President — Lord Brougham. 
Vtce-Presidenis. 



The Lord Chancellor. 
The Duke of Richmond, KG. 
The Duke of Cleveland, KG. 
The Earl of Devon. 
The Earl of Radnor. 

Committee of Management. 



The Lord Nugent, M.P. 
The Lord Campbell. 
The Right Hon. Stephen Lush- 
ington, D.C.L. 



Wm.Ewart, Esq., M.P. 
Mr.Cbmmissioner Fonblanque. 
Mr. Commissioner Fana 

Trea,surer, 
James Stewart, Esq. 



E. Vansitt^ Neale, Esq. 
J. Pitt Taylor, Esq. 

Hon. Secretaries. 
William Vizard, Esq. 
Arthur Symonds, Esq. 



General Meeting, June 25. 1849. — The Right Hon. 
Lord Brougham in the Chair. 

Thb Miniites of the last Meeting (the 11th inst.) tirere read and 
cdnfirmed. 

The following Members were balloted for and elected: Mr. 
Alderman Sidhey, M.P., 8. Ludgate Hill ; G^rg^ Baagh Allen, 
Esq., Barrister^ 1. King's Bench Walk^ Temple ; John Afortin, 
Esc[.i 10. New Palace Yard. 

The' consideration of the proposed Resolution on the Report of 
the Committee on Law Reporting was agreed to be postponed till 
the first General Meeting after the long vacation. 

^' The following suggestions in regard to an improved system of 
Prison Discipline were submitted to the consideration of the Society : 
— ** That for the purpose of more economically and effectnaUy 
punishing, deterring, and reforming criminals, it is expedient to 
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award, in proportion to their criiOies, labour instead of time- 
sentences ; and to render the duration of their imprisonment, and 
the quantity and quality of their diet, diependent upon their con- 
duct in gaol^ and upon the amount o£ their labour, having regard 
to their age, sex, and strength. That, by a judicious application 
of this system, any number of Prisoners, of the average age, 
health, and strength of the criminal class, may be made to produce 
food and clothes sufficient for themselves and the officers of the 
establishment by labour on land, and will be rendered more 
willing and more able to maintain themselves by honest industry 
when restored to a state of freedom." 

It was agreed that the same should be referred to the Criminal 
Law Committee. 

Adjourned till Monday, the 9th day of July next, at eight 
o'clock in the evening precisely. 

Genebal Meeting, July 9. 1849. — Mr. Commissioner Fane in 

the Chair. 

The Minutes of the last Meeting (the 25th June) were read 
and confirmed. The following Members were balloted for and 
elected : the Hon. Sir T. Erskine Perry, Kint., Chief Justice of 
the Supreme Court, Bombay, the Hon. Sir Arthur William 
BuUer, Knt., First Puisne Judge of the Supreme Court, Calcutta ; 
Henry Allen, Esq., Barrister, Oxford and Cambridge Club, Pall 
MaU. 

A further Report of the Committee appointed "To consider 
what improvements, if any, may be made in the present system of 
Law Reporting, and generally on the mode of publication of Law 
Works," 

Was presented^ and it was agreed that the same should be 
printed, and further considered at the next Meeting. 

Adjourned till Monday, the 12th day of November next, at 
eight o'clock in the evening precisely. 

General Meeting, November 12. 1849. — GsoRas Spsncb, Esq., 
Q. C, in the Chair. 

The Miiiutes of the last Meeting (the 9th July last) were read 
and confirmed. The following Members were balloted for and 
elected: William Brooke, Esq., Master in Chancery, Ireland, 
33. Leeson Street, Dublin ; John Wilson, Esq., County Court 
Judge, Glanant, near Carmarthen ; James William Wilson, Esq., 
Tyndale Place, Islington. 
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A Paper relating to the Establishment of a Law School was 
read ; and it was agreed that the same should be referred to a 
Special Committee to consider and report upon the best means of 
carrying the proposed project into effect. 

The following references were made to the Committee on 
Equity: " To consider Mr. T. T. A'Beckett's plan for the Admi- 
nistration of Intestates' Property, as set forth in hi9 Pamphlet on 
the subject." And also << To consider further the Law relating to 
the treatment of persons alleged to be Lunatics." 

The following reference was made to the Committee on Com- 
mon Law : '^ To consider whether the Jurisdiction of the County 
Courts may be advantageously extended in any and what re- 
spects." 

Adjourned till Monday, the 12th day of December next, at eight 
o'clock in the evening precisely. 

General Meeting, December 10. 1849. — E. Vansittabt Neale, 
Esq., in the chair. 

The Minutes of the last Meeting (the 12th Nov. last) were 
read and confirmed. William Windsor Fisher, Esq., Solicitor, 
3. King Street, Cheapside, was balloted for and elected. 

The following Resolution on the Report of the Committee on 
Law Reporting was agreed to : " That it is desirable that autho- 
rised Reporters should be appointed for each of the Superior 
Courts of Law and Equity." 

The Report of the Committee on the Publication of Law Works 
was received. 

Adjourned till Monday, the 14th day of January, 1850, at eight 
o'clock in the evening precisely. 

General Meeting, January 14. 1850. — Mr. Commissioner Fane 

in the Chair. 

The Minutes of the last Meeting (the 10th Dec. last) were read 
and confirmed. S. M. Greer, Esq., Barrister, 36. Upper Rutland 
Street, Dublin, was balloted for and elected. 

The Report of the Committee on Equity on the following refer- 
ence was presented : " To consider the Plan of Mr. T. T. A'Beckett 
for the improvement of the Law relating to Deceased Persons' 
Estates." 

It was agreed that the Report should be printed and further 
considered at the next Meeting. 

A<]^oumed till Monday, the 11th day of February next, at eight 
o'clock in the evening precisely. 
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General Meeting, February 11. 1850. — George Spence, Esq^ 
Q. C, in the Chair. 

The Minutes of the last Meeting (the 14th Jan. last) were read 
and confirmed. 

The following gentlemen were balloted for and elected : 
Samuel Warren, Esq., F.R.S., Barrister, 12. King's Bench Walk, 
Temple; Thomas Sandys, Esq., Barrister, 10. Crown OfEice 
Row, Temple; Charles Bojle, Esq., Solicitor, 2?. Southampton 
Buildings. 

The Report of the Committee on Equity on the reference as to 
the Improvement of the Law relating to Deceased Persons' Estates, 
was further considered. 

It was agreed that the Report should be further considered at 
the next Meeting. 

Adjourned till Monday, the 25th inst., at eight o'clock in the 
evening precisely. 

General Meeting, February 25. 1850. — George Spence, Esq., 
Q. C, in the Chair. 

The Minutes of the last Meeting (the 1 1th inst) were read and 
confirmed. 

The Report of the Committee on Equity on the reference as to 
the *' Improvement of the Law relating to Deceased Persons' 
Estates," was received. * 

The resolutions as to the Court of Chancery, printed previously, 
were referred to the Equity Committee. 

Adjourned till Monday, the 11th of March, at eight o'clock in 
the evening precisely. 

General Meeting, March 11. 1850. — The Right Hon. 
Lord Brougham in the Chair. 

The Minutes of the last Meeting (the 25th of Feb. last) were 
read and confirmed. 

The Report of the Special Committee " To consider the Project 
for the Establishment of a Law School," was presented. 

It was agreed that the Report should be printed and further 
considered at the next Meeting. 

Adjourned till Monday, the 25th inst., at eight o'clock in the 
evening precisely. 

General Meeting, March 25. 1850. — Richard Bethell, Esq., 
Q. C, in the Chair. 
The Minutes of the last Meeting (the 11th inst.) were read and 
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confirmed. John Peroeval, Esq., Parthenon Club, R^ent Street, 
was balloted for and elected. 

The Report of the Special Committee on the reference relating 
to the establishment of a Law School, was further considered ; and 
it was agreed that certain resolutions should be printed, and form 
part of the Report, and further considered at the next Meeting. 

The following reference was made to a Special Committee ap- 
pointed for the purpose: — *'To consider whether it would be 
practicable and expedient that all proceedings at Law and in 
Equity, legal and equitable, should be printed in the first instance, 
and should in that form be originally filed and finally recorded. 

Adjourned till Monday, the 22d of April, at eight o'clock in 
the evening precisely. 

General Meeting, April 22. 1850.— George Spbnce, Esq-, Q.C., 
in the Chair. 

The Minutes of the last Meeting (the 25th of March last) were 
read and confirmed. The following gentlemen were balloted for 
and elected : C. F. Trower, Esq., Barrister, 5. New Square, 
Lincoln's Inn ; John Lane, Esq., D.C.L., 44. Carey Street. 

The Report of the Special Committee on the reference relating 
to the Establishment of a Law School, was received, and it was 
resolved, 1. That the Members of this Society being Benchers of 
the Inns of Court, be requested to communicate this Report to the 
other Members of the Bench of their respective societies. 2. That 
the Council of this Society be requested and empowered to take 
the necessary steps for securing the delivery of Lectures of a 
popular character on legal subjects and otherwise carrying into 
effect the third proposition contained in the Report 

A Paper as to disturbances in places of Public Worship was read. 

It was agreed that the same should be referred to the Criminal 
Law Committee. 

Acyourned till Monday, the 27th day of May next, at eight 
o'clock in the evening precisely. 



CORRIGENDUM, pp. 69 and 71. 

A slight error ooours in Art V., in the notice of Lord Jeffrey. Lord Jeffrey's 
mother was of the iSunily of Loudon. There was no relationship to the More- 
heads, Lord JeffVey*8 friendship with the Mr. Morehead (who was the first 
Morehead, proprietor of ITer&ertsAirv), took him there often in his youth. After- 
wmrda a connexion was formed by the fiict that Lord Jeffrey and a son of his. 
old ftwid maif ied two sisters. Lord Jeffrey was not at Oxford 9tver«d yeart : 
he was tlier« for some time, but not long enough to take a d^^ree. 
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ART. I. — INAUGURAL ADDRESS ON THE ESTA- 
BLISHMENT OF A LAW SCHOOL. By Lord 
Brougham. ^ 

The desire of my colleagues in the Council of the Society- 
has prevailed upon me to give this Lecture upon the Study of 
the Law. In complying with this request, I feel persuaded 
that you will have to pass a very tiresome hour ; but the 
blame must fall on those who set me on. 

It is the general opinion of reflecting and enlightened men, 
at the present time, that Legal Education should be placed 
upon a more satisfactory footing, with a view better to 
accomplish for their important duties the members of the 
profession ; and steps have been taken by the Inns of Court 
in this direction, ever since the conference of their delegates 
in 1847, over which I had the honour to preside. But no 
one who has considered the subject in all its relations, can 
fail to perceive, that if our efibrts be confined to professional 
tuition, we stop short of the most important point of all ; 
that valuable as such education must ever be deemed, there 
is a more catholic teaching of the law more valuable still ; 
that the legal instruction of the community at large, — the 
giving to the people a knowledge of the laws under which 
they live, by which their rights are determined, their duties 
defined, their misdeeds punished, — is of incalculable im- 
portance to the state; while all who are called to the 

* Delivered, as President of the Society for Promoting the Amendment of 
the Law, at the rooms of the Society, 21. Regent Street, on July S. 1850. 

Vol. XIL— August, 1850. Q 
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exercise of public trusts, not devolving upon lawyers, betray 
their trusts beforehand, if they fail to qualify themselves 
for their duties by learning the law, — whether they be 
lawgivers or those who elect them; sheriffs, magistrates, 
or jurors, prosecutors or witnesses, who aid in administer- 
ing the laws ; nay, county, and township, and parish officers, 
who aid in executing the laws; for upon the vestry as 
well as upon the bench, the light of legal knowledge must 
be brought to shine, if we would not have our most important 
concerns neglected or mismanaged. 

In this sentence, with which I preface my observations, I 
have really anticipated their substance ; placing as it were 
over the portal, a very full plan of all that the building will 
be found to contain. But I must now ask you to enter with 
me, and survey many things of which the value is not to be 
measured by the novelty ; on the contrary, like the more costly 
pieces of old plate, little turns on the fashion — if by fashion 
be meant that which suits the taste of the day we live in. 
The object of our contemplation is not very attractive in its 
aspect ; few flowers bestrew our path through its compart- 
ments ; but how dull soever you may find whatever I have 
here to present, the importance of the subject, dry as it is, 
may secure me your patient attention. 

It is not any part of my present purpose to discourse of the 
law's subtleties, or of any refinements whatever; my argu- 
ment will be plain and homely. — I am to remind men of their 
every day duties and substantial interests, and to show how 
these imperatively demand of all, or nearly all, a certain ac- 
quaintance with the laws under which they live. In simply 
using these latter words, we should seem almost to have 
proved that the knowledge of the law is the duty and the interest 
of all ; for how is it possible that the rule of conduct should 
be followed unless it be well understood ? or how can men 
know their rights unless they know the canon by which they 
are declared ? It may, however, be as well first of all to 
illustrate by a few remarks this application of our doctrine to 
the community at large, without any distinction of the classes 
into which its members are distributed. 

No doubt the great outlines of those duties which all laws are 
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framed to gaard and enforce by penal sanctions^ are sufficiently 
known by the instructions of teachers, lay and clerical, if they 
are not impressed by the dictates of natural conscience. Yet 
even on matters of a penal nature there are many things 
which persons wholly ignorant of the law may find encumber 
them with difficulty ; for although the general principles of 
our moral duties are sufficiently obvious, and are therefore 
universally known, there are matters of positive enactment in 
the criminal code of every nation, and of those it is highly 
important that all should be aware. How necessary it is for 
all men to know the rights of self-defence, and the bounds 
which limit their exercise ; to be aware, for example, of the 
violence which may be used to repel an assault, or resent an 
invasion of property? Or into what difficulty may not a 
person fall from ignorance of the law respecting conspiracy 
and its refinements, or of the law respecting compounding 
felony? The bounds which separate trespass from misde- 
meanour are most fit to be genarally, and even accurately 
known, — nay, if any one would be safe in protecting his 
own property, he should be well aware of the limits between 
trespass and misdemeanour, and between misdemeanour and 
felony. All these things are matters of positive enactment — 
of arbitrary arrangement in the law, — matters on which our 
moral sense, our natural reason, gives no light, and afibrds 
no guidance whatever; and yet on all these matters our 
ignorance may lead to the commission of offences which the 
law severely visits, — or to the loss of rights which are clearly 
ours, and which, yet fearful of moving in the dark, we may 
not venture to assert or to defend. 

Equally grievous in the ordinary transactions of life, and 
to all classes of the community, may prove the ignorance of 
the course of judicial procedure in criminal matters. How 
important is it for men to be aware of what rules limit the 
admission of evidence ! How often have I been called on to 
advise men touching risks which they had run, in the belief 
that their own story, their own explanation, would be heard 
against that of another whom the law suffered to be heard 
while it closed their mouths ? Acting on hearsay evidence is 
inevitable in the affairs of life; but uninformed men are 

Q 2 
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wholly Ignorant of the relative value of testimony, even of 
the most direct and legitimate, believing that where there is 
an interest to bias the mind the informant cannot be trusted, 
and they do not advert to the real weight of combined testi- 
mony, coming from unconnected quarters, even though given 
under the pressure of interest. An attention to the principles 
which guide Courts in dealing with evidence, is of material 
use in the af&irs of life. How often have all of us in the 
profession, found parties conunitting themselves in writing by 
mixing with statements which they wished to produce, matter 
hurtful to their claims, not knowing that part of a document 
cannot be received without the whole I 

But it is still more necessary for men to acquire some legal 
information touching their civil rights. Nothing, for example, 
can be more important than a general knowle^e of the law 
which regulates the limitation of actions, in order that we 
may on the one hand be safe from unjust demands, and may 
on the other be vigilant in securing our just rights. The 
protection of one's own character, and the avoidance of injury 
to that of others, makes a general knowledge of the law 
touching libel and slander exceedingly valuable. The law- 
regarding written and parole evidence on contracts and guar- 
antees is of daily application to all the ordinary affidrs of life. 
The rules of procedure which make a tradesman's clerk or 
shopman admissible as a witness, but shut the customer's 
mouth, should be known by all who would be safe in their 
dealings, of whatever kind. The law regulating usury, and 
that regulating partnerships, is useful to other classes than 
traders. Again is it not material that some knowledge of the 
law of wills should be possessed by all who have anything to 
leave, — that the consequences of dying intestate should be 
well known to every father of a family, — and that the neces- 
sity of a will being duly attested and published should be 
familiar to whoever has either real or personal property to dis- 
pose-of? JBut I would even say that some acquaintance with 
the law of real property is by no means a superfluous accom- 
plishment for persons of any class. I will take an example 
of the evils produced by ignorance of thi» branch of the law, 
and I will only instance the rule in Shelly's case. It may 
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appear that this is at once to plunge into the depths of our 
science^ or rather to lose ourselves among its summits, — 
inter apices juris. But it is not so. The celebrated rule 
lies as close as possible to the most plain and familiar principles 
of the law, — principles known to all. An estate to a man 
and his heirs is an estate in fee simple ; to one with remainder 
to his heirs, the same. Transfer this to estates tail — an 
estate to a man and the heirs of his body is such an estate — 
so to one with remainder to the heirs of his body ; so like- 
wise to one for life, remainder to the heirs of his body ; and 
even to one for life and no longer, with remainder to the heirs 
of his body — this is an estate tail; but also this is Shelly 's 
case, and those other cases the extension, or perhaps I should 
rather say the application, of Shelly's case. So easy is it to 
explain that famous rule. Yet how often do we find the 
inischieyous consequences of parties being wholly ignorant of 
itl Firsty Testators fully intending to prevent the first 
taker of their property from selling it, and disinheriting the 
objects of their bounty, possibly the principal objects, leave 
the whole to that person at his absolute disposal, and would 
be not a little astonished to find, that some half dozen years 
after their decease, it had been sold and the price spent, and 
those they meant to provide for, living in the Union Work- 
house. Secondly y Devisees in tail, supposing they only had life 
estates, are prevented from enjoying their property or raising 
money upon it at ordinary rates of interest. Thirdly and 
chiefly. Parties misled by the words of the will, and assuming 
that the sale effected by their predecessors was void when it 
was perfectly valid, fancy they have a claim to land which some 
other possesses by an unimpeachable title. I have known more 
false rumours prevailing in country districts respecting who 
was the rightful owner of such and such an estate, and more 
griefs and disappointments — including desperate attempts to 
recover property, and application to village lawyers for advice 
and aid — arising out of ignorance of the rule in Shelly's case, 
than from all other causes together. In canvassing a northern 
county many years ago, I had daily, I may say hourly expe- 
rience of this. Hardly any of the yeomanry applied to me 
for advice in the case of some claim to property, that I did 

Q 3 
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find his supposed right to recover the farm which hb father 
or grandfatiber had sold, rested on supposing that words of 
limitation were words of purchase. 

Akin to this is the ignorance of that which defeats a con- 
tingent remainder or executory devise. Ko man ever in- 
tended to make an executory devise too remote, so as to vest 
a fee simple or a fee tail in the first taker. Yet the law of 
perpetuity defeated the intention of testators by the score and 
the hundred, by holding a general failure of issue to be 
intended, I mean prior to the late act ; so that of all persons 
in the world the testators would have been the most sur- 
prised, had they re-visited this lower world, to see what it 
was that they had really willed. 

I have taken one or two instances, culled from the mass ; 
but the truth is, that a vast number of others might be 
cited, to show how impossible it is for parties to carry 
their own intentions into efiect without some knowledge 
of the law that governs the disposition of real property. 
Men of large possessions have professional aid ever at ' 
their command ; but persons in humble circumstances have 
no such help at hand, and they are directly interested in 
avoiding fatal mistakes. The first thing in making a dis- 
position of property is to have a clear notion of your own 
intentions ; the next, to avoid doing that which the law wiU 
not permit ; the third, and it proves often the most hard of 
the three, is to take care that you do not express inconsistent 
or incompatible intentions; for in that case the law must 
needs choose for you, and may give force to the one intention 
which, had you been aware of it, you would have waived in 
favour of the other. This, of having two incompatible in- 
tentions, or, at least, of expressing two incompatible mean- 
ings, is the source of most diflSculties in the construction of 
wills : for, as the law must proceed by general rules, and as 
some effect must always, if possible, be given to the words 
used, the only guide is to take the words in their legal, often 
different from their ordinary, sense. 

But observe another respect in which all classes have an 
interest in acquiring some little legal knowledge. Every one 
may have the misfortune to be involved in legal proceedings, 
and consequently be under the necessity of seeking profes- 
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sional assistance. Much of the evil of Courts of Law and 
Equity, so justly complained of, is owing to the ill-devised 
rules of practice in this respect. But no rules can be so con- 
trived as to protect clients against malpractices of any kind 
unless they will themselves exert some vigilance and controul. 
It is in vain to say you leave men to guard their own inte- 
rests ; if they are wholly ignorant of what is going on in their 
own affairs, they can exercise no vigilance at all. A little 
knowledge of law proceedings would enable them to watch 
and to interfere. Nay, it would be most profitable to them 
if they only knew so much as that no bill for work done 
needs be piud until it be taxed, — that is, thoroughly ex- 
amined by an officer of the Court. They may not under- 
stand the lawyer's bill more than they do a watchmaker's ; 
but they should know that they have a much greater protec- 
tion against the attorney than against the mechanist. 

I have said enough to illustrate the advantages of all the 
members of the community learning the principles of the law, 
without distinction of professions or functions ; and this is 
truly the feeblest part of the case ; for, let us only carry our 
eye over the distribution of men into various classes, and we 
shall be convinced that such learning may become still more 
important ; nay, in most cases, may be absolutely necessary. 

Let us first turn our eye towards that most important of 
all classes in every community, the owners and cultivators of 
the soil ; that class which can never be severed from it, never 
emigrate to other lands lying under other suns and other 
laws, never quit the place of their nativity and the home of 
their fathers, — whose fortunes are indissolubly bound up 
with those of their country, and must, with her welfare, wax 
and wane. This race is not more valuable to the state than 
it is worthy in itself; nor has it ever been doubted that as 
their industry is valuable, their habits simple, their character 
honest, so are their gains little to be grudged by any of their 
fellow-citizens. 

" Pius questus," (said old Cato) " stabilissimusque, mini- 
meque invidiosus ; minimeque male cogitantes sunt qui in eo 
studio occupati sunt." (*^ Innocent are their gains, nor subject 
to sudden reverses, nor obnoxious to envy ; and they who 

Q 4 
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pass their days in that pursuit are^ of all classes, the 
least evil-minded.") Just, however, as is all the panegyric 
thus bestowed, it must be confessed that the agricultural 
classes are the slowest to extend their information, and that 
they, generally speaking, labour under great ignorance of 
many things with which their interests require they should 
cultivate an acquaintance. It has of late been much recom- 
mended that they should acquire some knowledge of me- 
chanics and of chemistry, and the humbler science of accounts 
has been strongly pressed upon their attention and regards. 
I venture to add that they have frequent occasion to feel the 
evils of being unacquainted with the law. Their distance 
from professional assistance oftentimes makes it impossible 
for them safely to make bargains, and carry on their ordinary- 
dealings, whether with their servants, or their neighbours, or 
their customers, without having, at least, so much knowledge 
as to be aware when any difficulty exists, and when they 
should pause in order to obtain professional assistance and 
advice. It is the result of my own experience in the profes- 
sion, that many lawsuits, hurtful to farming people, might 
be prevented, were the caution exercised which a very 
moderate knowledge of the law regulating country af&irs and 
the law of evidence possessed by them, who become our 
clients when it is too late. 

But if the swain, in his rustic transactions, finds some 
knowledge of law not a superfluous accomplishment, how 
much more needful must it be to the tradesman in the 
crowded town, and especially the merchant in the crowded 
city, — on the 'Change, where men do congregate from all 
countries, — the persons who daily are called upon, without a 
moment's warning, to make up their minds on questions in- 
volving considerations of a legal description, and who, at all 
times, are dealing with matters which positive law alone rules ? 
The provisions of our Commercial Code, touching partner- 
ship, and principal and agent, — touching bankruptcy and 
insolvency, — touching commission and usury, — the law 
respecting contracts and sales, — the nature of securities, 
whether under seal or not, — the law regarding equitable 
and legal mortgage, — the pledge, whether of land, or goods. 
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or shares^ or stock, — the law touching shipping and naviga- 
tion, — nay, the law regulating the making and transfer of 
notes and bills of exchange, with all that touches the defea- 
sance of such rights in one party by another party giving 
time, — the difference in respect of a party's equities who 
takes an instrument after and before it is due, — the effect of 
qualified acceptance, — the effect of notice or of assets or no 
assets, — with a variety of other things, familiar to every 
lawyer as is the alphabet, and which should be nearly as 
familiar to every mercantile man, that he may in safety con- 
duct his business — I need but mention these things sununa- 
rily in order to illustrate the fundamental position which is 
the subject of my remarks, — the high expediency of more 
generally diffusing legal knowledge. 

Hitherto of callings : proceed we to offices. The nature 
of our mixed constitution, the various forms, more or less 
popular, of our most ancient institutions, become more popu- 
lar with the advance of society in modem times, calls to a 
share in the administration of public business peraons of a 
moderate, even of a humble, station. It may be affirmed 
with perfect accuracy that there is no owner of property, 
however small, certainly no one above the rank of a day 
labourer, who may not, if he so pleases, — nay, who may not, 
whether he like it or not, — be required to take his turn in 
doing duties of a public nature. The small shopkeeper, the 
small farmer, may be constable of a vill. On him devolves 
the important duty of keeping the peace, by aiding in the 
arrest of offenders, and preventing affrays and riots. He 
may be churchwarden, and entrusted with the management 
of parochial affairs, endowed with important privileges as 
regards the church, with yet more important functions as 
concerns the execution of the Poor-law. Can any thing be 
more manifest than that some legal knowledge is required for 
the discharge of these duties, and for the safe use of these 
powers? That the whole or even a large portion of the 
many laws made on those subjects should be familiarly known 
to such persons is, of course, impossible. But they should 
be acquainted with the general outline, and, above all, they 
should have their minds so far accustomed to take a legal 
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view of subjects as to avoid rashness and the errors that 
spring from it, and to know where they can look for more 
information. But even those who have not themselves any 
chance of being chosen to fill parish offices are, without any 
exception, the electors of the office-bearers, and must have 
some kind of knowledge what duties they are which the 
choice of any one calls him to perform, and what powers he 
has by virtue of the election. Disputes are without number 
daily arising in parishes regarding all these functionaries; 
first their appointment or election ; next their duties or their 
privileges. Nothing can be more material than that some 
knowledge of them should be generally diffused, at least, so 
much as to guard against sudden error, and to let parties 
know when a difficulty arises and when it becomes necessary 
to seek fuller information, perhaps to apply for professional 
advice; and the remark now made is applicable to every class 
of the community, as well as those of whom we are now 
treating. It is often said that for health we are safe in the 
hands of an inferior practitioner of medicine, as an apothecary, 
if he knows enough of the healing art to be aware that a case 
has arisen to require the interposition of a physician or a 
surgeon. Nay, how advantageous would it be for us all, if 
every one possessed some such knowledge of diseases and 
their symptoms, and the signs of their approach I So it is 
most important that each class should know at least so much 
of the law aflectmg himself as to be aware when it is neces- 
sary to seek his lawyer. 

But there are much higher functions than those which we 
have been considering, executed by very humble members of 
our community. They partake largely in the administration 
of civil and of criminal justice. Happily for our judicial 
system, — happily for the rights and liberties of the nation, 
— happily for the character of the people, — happily, most 
happily, for the stability of all orders in our constitution 
and the peace of society at large, — the trial of all questions 
of fact is by the course of the common law vested in juries 
taken indiscriminately from the middle and from the upper 
classes of the community. Nor can the Crown, by its pre- 
rogative, erect any new Court which shall not proceed by 
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this ancient and Saxon mode of inquiry. Nay^ although the 
omnipotence of Parliament has from time to time created 
tribunals for distributing justice by Judges without jury, it 
has ever stopped short at the boundary which divides civil 
from criminal jurisprudence, and has never entrusted the trial 
for crimes to any bench of judges, unless for the most trifling 
offences, requiring rather a police than a judicial procedure. 
Accordingly it has been well said by Mr. Hume, that the 
administration of justice by jury is the object of all our policy 
— the end of all our institutions. / All the provisions of our 
system — the pride, pomp, and circumstance of power, the 
prerogative of the Crown, the privileges of Parliament — all 
centre in this, all are framed with the design of bringing 
twelve unknown, obscure, insignificant men into the box 
where they are sworn to try the issue joined between the 
parties according to the evidence. 

This it is that binds the people to the law ; that identifies 
them with the State ; that lends to all a direct interest in 
the distribution of justice, by vesting its administration in 
the hands of all ; that, in a word, makes our government 
truly and literally popular, by placing its most precious 
branch actually in the hands of the people themselves, and 
not merely giving them a share in the legislature through 
their chosen representatives. In other countries, and I allude 
more especially to France, the feeling generally prevails, in 
the present day at least, that a citizen is of no importance 
unless he have some direct connection with the public service, 
— unless he be clothed with some official character. The 
wide diffusion of this sentiment is what they have gained by 
the progress of free institutions. The result is a general 
love of equality, to which the national character also easily 
lends itself, with mighty little regard for liberty of which 
they have no very particular relish, — with no care for fra- 
ternity, their other watch- word, but expressive of no defined 
or intelligible sense at all. The impatience of a superior is 
to be ever displayed and even gratified at all hazards, while 
no one gives any heed to the most daring assaults, not only 
on public liberty but personal rights, nor throws away 
a thought upon questions in which the most momentous 
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iDterests of the State are involved. The love of equality is 
insatiable ; but it supposes an exception in each man's own 
case. He will have no superior, while unemployed; give 
him a place — clothe him with a function — connect him with 
the State — arm him with a little brief authority — above all, 
adorn him with a title as being a public officer — he will 
readily enough bend to those placed over him, only protesting 
all the while that he is not in his right position, for he ought 
to be the first — nay, perad venture, the ruler of the whole — 
according to Paul Courier's droll, but not unfounded remark, 
that whatever faults he might have, one merit he had, and 
alone had, -^ he was the only man in all France who did not 
firmly believe that he ought to be king of the country. From 
this desire of place proceed manifold evils, and none of the 
least is the corruption with which it taints the morals of the 
community — first their political morality, next their private. 
The eager anxiety for office, only to be matched by the fear 
of losing it when once gained, spreads the most baneful influ- 
ence over all — all at least who may belong to the class from 
whence functionaries are taken. No compliances are deemed 
too high a price for the much loved possession — no versatility 
too great to ward off the blow, dreaded as fatal, of losing it. 
I have known a royalist prefect in a royalist province be- 
come by the communication of the telegraph a staunch repub- 
lican functionary, without even waiting one hour for the 
confirmation of the incredible news that the monarchy had 
been overthrown in an hour by a Paris mob. His ready 
subserviency was, however, ill requited; a pastry-cook was 
preferred, and succeeded to the honours and powers which 
in other departments were bestowed on liberated galley- 
slaves under the reign of stem republican virtue. Such is 
the tie which binds the French to their government. A 
handful in each district aspires to public office, not occasional, 
but permanent — not gratuitous, but gainful— and to obtain 
it they lead the lives of sycophants, or agitators, or hypo- 
crites. The rest of the people are wholly indifferent to State 
afiairs so their general feeling is gratified, of having no great 
rank before their eyes, no lofty functionaries over their 
heads, nothing to break the dead level of actual equality. 
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which they have substituted for that wholesome equality of 
rights, whereby all are alike able to gain the heights of dis- 
tinction by honest and unfettered rivalry in a wisely framed 
system of various ran^ and successive degrees. 

Far otherwise are the English people connected with their 
political system. They actually but occasionally and gra- 
tuitously administer its most important powers without envy- 
ing the classes peculiarly called to its more permanent official 
distinctions; and of the powers thus enjoyed by all, and 
spreading corruption among none, by far the most signal is their 
share in the judicial system. This it is which renders the 
administration of justice the main stay, the prop, the corner 
stone of our constitution. This is the compact belt which 
encircles the solid pyramid ; the massive chain which binds 
with its links the -whole of the vast structure, acting as a 
clamp to connect all its various and discrepant parts. 

El' 8* €0€T* cucfioBrr^ fityay cucfAOva' icoirrc 8c 8c<r/«oi;¥ 
Af^KTOvSf oKvTOvSf o<t>p* c/iircSoy au$i fjxvotcv. 

On the huge anvil forged the massive chain 
Compact, unbroken clamp, the fabric to sustiun. 

Nothing can be more manifest than the importance of the 
people becoming acquainted with the first principles of the 
law which they are called upon to administer. Whoever has 
to act as a juror must be unfit well to discharge the duties of 
that important office if his mind is wholly strange to legal 
subjects. It is not necessary that he should know the 
minuter matters of the law; but a general notion of its 
provisions is essential; and this is to be observed, that a 
perfectly ignorant jury must needs be in the hands of the 
judge, having no opinion of its own, and thus the very end 
of the institution is frustrated. But more ; the matters sub- 
mitted to the jury's decision are partly law, on which they 
must receive the direction of the judge. Then a perfectly 
ignorant jury will not be able to receive these directions 
with intelligence, and thus be liable to commit the most 
serious errors. To take one instance, — a malicious prose- 
cutor, or a malicious holding to bail, or a malicious suing 
out a commission or fiat of bankruptcy, is the ground of itn 
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action to recover compensation in damages. The plaintiff's 
title to a verdict rests on two things, both matters of fact, — 
the existence of malice in the defendant, and the want of a 
probable cause for his proceedings. Now the fact of malice 
is for the jury's determination on the evidence ; the fact of 
probable cause is for the judge's determination founded on 
the facts proved before him. I have repeatedly known a 
cause miscarry from the jury not clearly comprehending the 
line which separates their province from the province of the 
judge. They supposed, confounding the facts on which the 
judge gave his direction, with the facts showing malice, that 
there had been probable cause : believing in the latter they 
doubted the former, and thus found for the plaintiff, when 
the judge had decided that there was probable cause. A new 
trial could alone rectify this mistake. Now, I by no means 
intend to affirm that a minute knowledge of the law, as I 
have above stated it, is necessary to qualify a juror for 
satisfactorily dealing with such a case. But certainly a 
general acquaintance with legal principles would enable him 
clearly to apprehend the province of the judge when de- 
scribed in his charge, and when referred to in the arguments 
of the Bar. 

In criminal cases the risk of error in a jury is far more 
perilous. But this danger arises less from ignorance of 
specie laws than from not having the mind well imbued with 
legal principles, and from not carefully weighing different 
kinds of evidence. Most jurors are fully aware that, to 
constitute guilt, there must *be the guilty mind ; so that they 
would not easily convict for an act which was of an equivocal 
nature; would acquit of the charge of theft if the taking 
were not animo furandi^ or of murder if the design were not 
to take away life. But in applying this general maxim, how 
often do we see strange errors, the guilty acquitted, the 
innocent convicted I Jurors are very prone to regard some 
real or supposed ultimate intention, and, approving of that, 
to acquit, though the intent with which the act was done 
appeared plainly unlawful. Judging by the vehemence with 
which a New York paper lately inveighed against the audacity 
of a negro in walking down the street with a white woman 
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leaning on either arm^ thereby exposing himself to a severe 
beating by the indignant spectators^ I presume that an 
American jury would, in defiance of the judge's directions, 
have acquitted the rioters; for the Journalist exclaims, 
'* Maddened justice defies laws, and we really do not see 
why it should not." The act of the mob punishing the 
audacious negro for considering himself of the same species 
with themselves, was considered innocent, although it was 
reprobated by the law. Mrs. Cosway, the eminent artist, 
was the survivor of four fine children, all but herself mur- 
dered by a nurse to save their souls, in peril, as she firmly 
believed, of hell fire, had they lived to be brought up as 
heretics by their Protestant parents ; and the fanatical wretch 
was screened by the sanctuary, as well as acquitted of guilty 
.intention by the bigoted voice of the public of Florence. 

On the other hand, the commission of a grave offence be- 
gets, in ignorant jurors, a kind of thirst of vengeance : they 
must have some criminal ; and they are very apt to be careless 
in examining if the one they are trying is or is not the real 
offender. The recommendations to mercy are frequently ten- 
dered under the grossest misapprehensions ; such as the taking 
for the ground of it the want of sufficient proof to sustain 
some essential part of the prosecutor's case. The French 
juries, with their circonstances attenuantes, afford daily ex- 
amples of such errors. Sometimes a matter of plain aggra- 
vation is made the extenuating circumstance, as when a young 
girl lately poisoned her father, that she might be enabled to 
marry her lover. The moral conviction of guilt which fre- 
quently is unsupported by sufficient evidence, leads many a 
jury to overlook this radical infirmity in a case ; while a con- 
trary impression not seldom leads to the overlooking of proofs 
sufficient to turn the scale against the party. The merits of 
the prosecutor and other accidental circumstances connected 
with the cause are, with the same disregard of all strict prin- 
ciples and well-grounded rules, constantly entering into the 
juror's mind ; and sometimes the offender escapes because an 
unworthy party has been injured ; sometimes, though more 
rardy, the balance which, if the scales hung even, should lean 
to an acquittal, is turned against the accused, because of the 
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favourable view taken, indeed, justly taken, of him who com- 
plains. A law is unpopular ; yet, while it is unrepealed, the 
juror, as well as the judge, is bound, as he is sworn, to admi- 
nister it in each case. But many jurors conceive it to be 
their right, nay, their duty, to disregard the legal provision 
they disapprove, to violate the law they are bound to execute. 
Injustice, and not justice, is thus administered. All these in- 
stances show the necessity of men's minds being imbued with 
legal principles, and learning at least the primary import- 
ance of abiding by the provisions of the law in administering 
criminal justice, — the paramount necessity, in every system, 
of having general rules, the infraction of which, by yielding 
to the influence of particular circumstances, is the greatest of 
evils is, in fact, exactly the mischief of abrogating all law 
and all civility, and recurring to a state of nature. 

But if the juror requires some legal knowledge, how much 
more requisite is this in the magistrate ? A large portion of 
our criminal justice is administered by unprofessional judges. 
The commission of the peace contains very few lawyers who i 

ever sit on the bench, or act in private as auxiliaries to the i 

police. Even the presiding justices are seldom men of legal 
education and habits ; and yet how vast the amount of mis- ' 

chief that arises from errors or oversights at sessions, and in ' 

the procedure of single magistrates I I 

But let us rise higher in our survey of the system, and turn 1 

our eyes from the administrators of the law to its makers ; — i 

from the stream with the declivities that aid, perhaps the j 

cataracts that break, its course, to the fountain, the well- | 

spring itself. Let us reverently, but without fear, — let us 
with a decent boldness — venture to approach the threshold 
of the Legislature, and consider the position of men called 
upon to exercise the highest of a citizen's functions, — to aid 
in the making of those laws by which the whole commimity 
is to be governed, right to be secured, wrongs vindicated, 
punishment by privation, whether of liberty, of life, or of 
limb, to be denounced for crime. But for one consideration, 
I should deem myself guilty of an impertinence in pronoun- 
cing a truism or self-evident proposition when I affirmed that 
law-makers must of necessity know something of the law ; 
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that they who assume to change it should be aware of what 
they are altering ; that they who would add to our existing 
laws should have some clear notion of what laws exist, if it 
were only to prevent the Statute Book from becoming a 
bundle of contradictions. Yet long experience unfortunately 
compels us to admit that these truths, how obvious soever, 
have failed to obtain the assent of our legislators. The general 
ignorance of law which prevails, more especially in the Lower 
House of Parliament, has long been very apparent, very often 
been proved in its evil results, and very often been generally 
complained of. The defect, indeed, is not of yesterday, nor 
is the complaint of its existence and its consequences recent. 
The common observation is, that to the most insignificant and 
the most easy handicraft, men must serve an apprenticeship ; 
while for the most difficult and important none is either re- 
quired or even thought of. But the reason is, that if imper- 
fect workmen were to attempt shoemaking no one would 
sufier but themselves ; while the people's foot is sorely pinched 
by incapable persons trying their hand at law-making. The 
duty of learning a little law is the more incumbent on every 
representative of the people, that no one in the Commons has 
the work of legislation cast on him, as he has that of serving 
on juries, or in the constabulary, or the shrievalty ; for every 
man is a volunteer, and none are elected that do not eagerly 
desire to hold the place. The candidate who comes forward as 
much undertakes to provide himself with reasonable know- 
ledge of the law, or, rather, as fully pledges himself that he 
has already acquired it, as a surgeon engages for his compe- 
tent knowledge of pathology when he cuts for the stone, or. 
an admiral for his nautical knowledge when he takes the 
command of the Channel fleet. It is a gross breach of good 
faith in any one to undertake either the surgical, or the nau- 
tical, or the legislative operation, without the accomplish- 
ments required to secure from danger the party subject to his 
attempts and sufferer from his failure. The surgeon and the 
admiral are ruined if they so deceive the patient and the 
country ; but scores and hundreds of incapable legislators are 
constantly injuring the best interests of the commonwealth^ 
VOL. XLU R 
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and the commonweal alone pays the price of their presump- 
tuous incapacity. 

For how dear is it that the worst mischiefs arise from 
hence I The one which first strikes us is, that all questions, 
not merely of a purely legal description, but which are in any 
way connected with matter of law, are left in the hands of 
professional lawyers. The rest of the assembly recoil from 
the consideration of them; it is forbidden ground to be 
avoided by ail; 'it appertains to the sanctuary, not within 
the yeil of the temple, but as near adjoining ; pur cause de 
incinaffe it is not to be looked at, much less profanely trodden 
by lay feet* Yet many of the most important general ques- 
tions hare such legal relations, and these are therefore turned 
over to the lawyers as within their exclusive province, which 
they manifestly are not. But, then, it may be said, on such 
questions it is better that professional men be consulted, 
— consulted certainly, as certainly not obeyed, — and for this 
plain reason, that you never can be sure of having professional 
men who ought to govern the decision. Nay, you never can 
tell what force of this description there is in the assembly* 
The Lords, indeed, have always amongst them high legal 
functionaries; yet even they are of uncertain number and 
value. Thus it is a mere accident that any lawyer but the 
Chancellor is a member of the Upper House ; and no one can 
pretend that all questions connected with legal subjects should 
be left in his hands. The Lower House has often hardly 
any lawyer fit to dictate upon such subjects. But lawyers 
do not always, perhaps do not often, take the most enlarged 
or enlightened view upon subjects of legislation. They have 
the bias of their craft ; they are averse to change ; they view 
things with a professional eye — an eye jaundiced with the 
prejudices of their calling. They worship the Idola specus 
much — the Idolonfori, different from that so named by Bacon, 
most devoutly and most constantly of alL To make them safe 
guides, even in matters of law, they must be consulted by him 
who is so far acquainted with the subject as to be on his guard 
against the consequences of such idolatry. But for want of 
this knowledge being generally diffused, the lawyers of);en- 
times mislead, and even fatally mislead, their feUow-law- 



Address on the Establishment of a Law School 235 

makers* At anj rate^ it is quite essential that these should 
know in what cases professional men should rule, and in what 
only aid or advise, — when they should he judges, when only 
assessors. For want of this knowledge, oflen indeed do we 
see the evil results of l^slation even on legal subjects ; inso- 
much that Parliament has been said, by high judicial autho* 
rity on a well-known occasion, not to be, perhaps, inops con^ 
eiUiy but yet magnas inter opes inops. Then observe the 
frauds that may be practised at the dictation of party zeal 
or personal interest by professional authority being called in 
to overrule lay opinions and sentiments. ^* It is a legal 
matter, and therefore don't interfere," is a warning that we 
have all heard given, and given with perfect effect, to save 
proceedings from being exposed, of which it asked no pro- 
found knowledge of law to discover the injustice. 

The charge often brought, and very justly brought, against 
kw bills introduced by lay members of either House is, that 
we are to distrust dilettante legislation, as it is called. But 
the dilettante is generally a tool in the hands of some interested 
lawyer, who takes advantage of his legal ignorance ; as I have 
seen bills to alter the law brought in by some country gentle- 
man, and when examined they were found to dispose of pri^ 
vate rights then in dispute, sometimes to decide causes actually 
I)ending. Again, notwithstanding all the legal acumen which 
both Houses bring to bear on the measures before them, how 
often do we find provisions omitted, which, though just and 
necessary, yet would interfere with the interests of the 
authors of the bill ; and others inserted which never should 
find their way into any act of parliament, and which never 
could have been allowed to enter had all, or nearly all, the 
members of the two Houses been of courage enough to grapple 
with the subject, and knowledge enough to perceive the 
faults 1 I will give one instance, and it serves to illustrate 
the case strikingly enough. In a certain well-known railway 
act we find this monstrous provision, -^ " That the books, 
or excerpts and copies of the books, of a company of specu- 
lators are to be sufficient evidence to prove payments made 
by diem, not among themselves, but to strangers." Had 
members of parliament not been sitting in Cimmerian dar]&* 
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ness on all legal subjects, they must have known that by the 
most plain principles of the most just law, what a party writes 
is only evidence against him, and never for him as against 
others ; and I will venture to say such a clause never could 
have passed the legislature had all, or any thing like all, the 
members attended to it. That it might have passed unob- 
served by some half dozen professional men was possible 
enough. That no one of some hundreds of unprofessional 
men should have put his finger upon it was against all the 
doctrine of chances ; and it only required that it should be 
mentioned at once to eradicate it from the bill which, as well 
as the parliament, it disgraced. 

But bad workmanship in law-making is not the only fruit 
of ignorance In the lawgiver. The progress of improvement 
in jurisprudence meets with no more powerful, indeed fatal, 
obstruction. This will appear manifest if we shortly survey 
the causes of those defects, both numerous and weighty, 
which prevail in every long-established system of law, and 
the remedy of which is what we chiefly mean by law-amend- 
ment. The large mass and the complexity of the system 
proceed from the same causes to which we may ascribe ita 
many defects — 

1st. A law which was good when made, because fitted to 
the existing state of society, may become, by subsequent 
changes, inapplicable, or positively hurtful. 

2ndly. It may become both complex and prolix from the 
lawyer's desire to combine historical associations with the re- 
quirements of the present time, and his endeavour to make 
old law suit new circumstances. 

3rdly. It may be ill-devised from ignorance, and yet be 
the work of lawgivers sincerely desirous to attain excellence 
in their work. 

4thly. It may be made in the expectation of beneficial 
operation, and that expectation may be disappointed by ex- 
perience of its effects. 

5thly. It may have been made with particular reference 
to certain cases and circumstances of a partial and temporary 
character (a large source of legislative error), and thus be 
found by experience to be generally inapplicable. 
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6thly. It may be rendered bad from the necessity of yield- 
ing, however unwillingly, to public prejudice, or to falsely 
supposed but dearly cherished public interests. 

7thly. It may bear the plain marks of sinister motives in 
consulting sinister interests, and those not only of lawyers, 
jcalled on this subject by Cromwell the sons of Zieruiah, but 
interests of other classes also. 

8thly. It may exist only in the decisions and dicta of 
Judges, and so be scattered over many scores of volumes ; 
as the Roman law before Justinian was said to be the load 
of many camels. 

9thly. It may betoken professional prejudices, the rather 
because those of lawyers most easily mix themselves with 
judge-made law. 

Now all these causes of prolixity, of complexity, and of 
error, are only to be remedied by the legislature grappling 
Vith the difficulties of law amendment; and almost all of 
these give rise to errors sudi as it requires other than pro- 
fessional exertion to detect, to expose, to denounce, and to 
prosecute, as it were, to conviction. The lawyer is, if not the 
lastj assuredly not the first to perceive that society has out- 
grown those portions of jurisprudence with which much study 
has made him familiar, to which long habits of contemplation 
have accustomed him, and which for both reasons he is at 
once slow to perceive and unwilling to abandon. The same 
may be said of laws made under the pressure of public preju- 
dice or particular interests, — prejudice which the lawyer is 
rather prone to perpetuate because of its Archaism, and 
interests which he will not too rudely scrutinize, because if 
he cannot revere, he yet deals tenderly, with the foundations 
of the system, — the origines jurisy — as men do with the man- 
ners of their rude ancestors. But if the other members of the 
legislature were not scared from undertaking legal reforms by 
their ignorance of the subject, they would assuredly expose 
defects of which they are fully sensible, and to which no 
professional bias can reconcile them ; and they could conunand 
professional aid in the legislature, if they set about applying 
a remedy, whether by extirpation or by improvement. Then 
as to the decisions of Courts, an improved legislature, a 
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le^slatnre more equal to the diflcharge of its chief duty, would 
work up judge-made law into statute law, -— thus incalculably 
lessening the enormous bulk of the mass which all now com- 
plain ofy as well as making its quality far better, both in 
regard to wisdom, fulness, conastency, and deamess. Nor 
would a minute knowledge, or anjrthing like a minute know- 
ledge, of law be required in order to accomplish Members of 
Parliament for this the yery highest of all their duties. Sir 
J. Reynolds justly ridicules the doctrine of Yitruvius, that 
an architect should be conyersant with law, lest he may 
purchase land to build upon and not secure a good title. But 
it would be no harm were architects to be aware of some 
material differences between freehold, leasehold, and copyhold 
property, and of some known incidents to settlements of 
estate, in order that they may not superfluously apply to con- 
veyancers where there is no difficulty, nor omit that precau- 
tion where a doubtful title is in question ; to say nothing of 
the various matters respecting estimates, and vicinage, and 
easements, and nuisances, which are of daily occurrence while 
works are in preparation, and plans are forming, or are in the 
course of execution. Nay, I have known an unfortunate 
builder ruined by undertaking an extensive work (the con- 
struction of a village), in ignorance of some refinements of 
our Courts of Equity respecting such contracts. This kind 
of knowledge would have saved him, by putting him on his 
guard, and at least sending him to seek professional advice. 
So, in like manner, that a lawgiver should have so much legal 
knowledge as may put him on his guard against deception or 
gross mistake, — may enable him to judge whether professional 
objections are real or imaginary, — made captiously or honestly, 
— may indicate to him the quarters to which he should apply 
for fuller information, — and, indeed, that he should have the 
practice of consulting legal points^ which gives what is termed 
a legal understanding, — appears to be quite beyond all doubt. 
We cannot easily figure to ourselves the manifold advan- 
tages which would accrue to the whole practice of our legisla- 
ture, and indeed to the whole working of our Constitution, 
were the members of both Houses so far imbued with a know- 
ledge of legal principles, and so far inured to habits of legal 
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discussion, as to appurdiend easily any argument addressed to 
them on matters of law. The prevention of bad and hasty 
statutory enactments has been already dwelt on. But the 
promotion of salutary legal enactment is ahnost of as grave 
importance ; and this must be the consequence of the improved 
political education which, as the organ of the Society, I am 
now engaged in recommending. 

Then how many questions not immediately bottomed upon 
points of law, are yet most materially connected with legal 
argument ; how often are these misdedded by being with- 
drawn from the general cognizance of both Houses, and left 
to the mercy of professional men I Many a party accused has 
been condemned in either House, because the bulk of the 
members feared to interpose their votes upon matters of law 
or to take their own views of matters of evidence I Nay, a 
party has been wrongly acquitted in consequence of the same 
defect in legal education. 

Again, look to the vast mass of public buainess and private 
yearly disposed of. It is disposed of by men unacquainted 
with the subject because ignorant of law, and so at the mercy 
of the counsel who address them* The most sacred rights of 
property are invaded ; the most solemn contracts are broken ; 
the most deliberate disposition of estates by the will of the 
rightful owner is set at nought ; the most grievous injury is 
inflicted on parties, sometimes expelled from the home of their 
fathers; consent is extorted from parties of mature age, and 
given on behalf of infants at the breast, to their material detri- 
ment ; speculators are let in upon the proprietary body of the 
community, to gamble in the share market, or to lay a network 
of iron across the soil ; powers the most arbitrary are bestowed 
upon one dass, doors to universal fraud flung open to another ; 
the whole rights of the community are transferred from the 
Courts of Justice to the Houses of Parliament, and then 
those rights are dealt with by men who are hopelessly ignorant 
of all legal principle. The members of a Committee in either 
House, exercise all the high functions of both judge and juror 
without the least qualification to act in the one capacity, and 
without having a better right to act in the other, because they 
are jurors without any guidance of a judge, who thus wander 
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benighted through the mazes of a cause, or turn upon its de- 
tails a staring and viewless eye. But the persons thus utterly 
unqualified to deal with any question, are in truth exercising 
a very much lai^er jurisdiction, than all the judges, with the 
aid of all the juries in England, can ever by any possibility 
hold, — a jurisdiction, strong, transcendental, not only be- 
cause of the vast amount on which they adjudicate, but of 
the powers of dealing with all manner of rights and liabilities, 
all kinds of privileges, all kinds of obligation. In the hands 
of the advocate must every member of such a tribunal needs 
be, whether as to the legal matter addressed to him, or as to 
the evidence commented upon. It is difficult to estimate the 
value of the education I am recommending to the bodies in 
question. The whole face of private business would be 
changed, and the rights and interests of the whole community 
would be secured. 

It is plainly the duty of the Commons to fit themselves for 
performing these high functions ; a breach of their duty is mar 
nifestly committed by neglect of such preparation. But the 
case of the Lords is incomparably stronger ; they are under 
far more stringent obligations to learn the law, and thereby 
incur a far heavier blame if they neglect it. By the constitu* 
tion of the country they are its hereditary judges in the last 
resort, and have supreme jurisdiction in all criminal, and 
almost all civil causes. What can be more unseemly, nay, 
more entirely discreditable, than that they should be ignorant 
of the law which they are called on to administer? Yet, 
generally speaking, their ignorance is undeniable. In educa* 
tion they are superior to the representatives of the people ; 
and as a body their attention is more frequently directed to 
legal subjects. But if we reflect that the Commons have 
among them a considerable number of persons accustomed to 
act as justices, both at sessions and individually, and also of 
persons who are frequently on special juries, we shall probably 
conclude that on a comparison, the balance of legal knowledge 
does not incline so much as is commonly alleged in favour of 
our hereditary judges. It is true that there are generally two 
or three law lords among them ; and one always. But this 
connection, although it prevents a total failure of justice in 
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the Appellate jurisdiction, and indeed enables the House to 
perform that function reasonably well, becomes the source of 
no small inconvenience, nay, even of mischief, when coupled 
with the general want of legal knowledge which prevails 
among the Peers; for it confines to very few the judicial 
functions which the constitution plainly intends to vest in all. 
Hence we not only see constantly occurring instances of legal 
questions, in their political relations, left, as has been already 
stated, to the professional Peers ; but we also find, though 
much more rarely, grave evils arising from the House abdi* 
eating its functions, and leaving them to be performed by a 
very small portion of their number. Thus, a case of the 
greatest importance arose, in which the Judges gave an all 
but unanimous opinion ; the five law Lords were divided, and 
the narrow majority of three to two decided against the 
opinion of the Judges. The other Peers, after some delibera- 
tion, abstained from interfering ; but had they been so far 
acquainted with the law as to understand legal principles, it 
is quite certain, that with their excellent education, and the 
judicial habits they generally possess, in consequence of their 
freedom from pc^ular controul, and sympathy with the mul- 
titude, they were perfectly capable of following the argu- 
ments of the Bar, and the reasoning of the Judges, to the 
extent of being able to make up their minds on the question, 
viz.. Whether or not those Judges were so manifestly wrong 
as to deserve no consideration for their opinion, from the 
House which had called for their assistance and advice, 
expressly through distrust of its own capacity satisfactorily to 
deal with the subject. Nor let it be said that there would be 
a greater risk of party feelings interfering with the adminis- 
tration of justice were the lay members of the House more 
frequently to interfere. The law Lords are quite as much 
under the influence of such feelings as any of the other Peers ; 
nay, they may be said to be rather more open to such influ- 
ences, inasmuch as they far more constantly mingle in the 
strife of contentious debate. 

And now that I have dwelt so long on the necessity of 
legal knowledge to the legislature, may I be permitted to step 
aside, in order to consider for a moment the body from which 
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the members of that legislature are chiefly taken, — I mean 
the higher, the more wealthy, the more noble classes of society. 
Let me not be supposed guilty of the least dbrespect towards 
these in the remarks I am about to offer, the advice I shaU 
make bold to tender. With these classes, I have from 
accidental circumstances passed my life in great part; 
especially before my habits became professional, I was mixed 
up with the younger branches of the patrician order, in the 
familiar intercourse of society ; and my affections were wcm 
by them in proportion to their merits, their honourable 
feelings, their polbhed manners, their solid accomplishmenta 
The suggestion I am about to offisr is the result of ex- 
perience thus acquired, of feelings thus long cherished. I 
hold it to be most advantageous to young men of rank 
and fortune, but more especially to the youth of the landed 
aristocracy, that they should mingle some knowledge of the 
law with their other acquirements; nay, that they should 
variegate their social intercourse by consorting also with 
lawyers. Their minds would be not merely better fitted 
for the discharge of the legislative duties to which they 
may afterwards be called, but would be enlarged by the con- 
temjdation of legal subjects, and strengthened by Uie whole- 
some conflict of reasoning with men of logicsJ habits ; — 
above all they would be saved from the snares and pit-falls 
which beset the path of youths whose years are few, and whose 
wealth is great How often have I heard the most amiable 
and estimable of men, when they had fallen into difficulties 
and were encumbered with burthens, lament that ignorance 
of law, of even the plainest portions of law, through which 
they had fallen victims to the craft of deeagning men, more 
knowing than themselves ; or plunged into ruinous courses, 
while blind to the precipice the law had prepared in their 
path I Most men's experience, every man's observation, must 
enable him to fill up this sketch with interesting names and 
large sums — I dwell no longer on the painful theme. 

Having now taken a general survey of all classes in the 
community with respect to the subject of our discourse, it 
remains to observe that the age we live in, how superior 
soever to former times in many other respects, has no kind of 
reason to boast of having improved legal education ; and that 
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in oonseqnence) the wider diffunon of legal knowledge is not 
one of its titles to admiration. On the contrary, the educa- 
tion of professk)nal men is now much, very much more 
neglected than in former times, while unprofessional men are 
at far less pains to acquaint themselves with the law of the 
land. The qualifications of barristers for being admitted to 
practice are no longer in any the least degree the subject of 
previous examination. The remains, for example, of ancient 
usages as to readings and exercises in the Inns of Court, only 
serve to show that our ancestors did require the candidate for 
admission to the Bar to show his learning. In the modem 
usage, the whole is a mere form and a farce. But also our 
ancestors, at least of a certidn rank and state, used to learn 
the laws without any view to practice. In the reign of 
Elizabeth above 2,000 students frequented the Inns of Court, 
equal to 10,000 in the present day; and by far the greater 
number of these were the sons of gentlemen, who had no 
thoughts of being called to the Bar. 

What then is to be done with a view to remedying the 
great defect complained of? The four learned Societies have 
of late most judiciously turned their attention to this subject, 
and great good may be confidently expected to result from 
the measures which they are adopting. Hitherto no legal 
education was to be had but in the office of a Pleader or a 
Draftsman. Hence none but students for the Bar ever 
received any instruction. The Lectures now established will 
be open to all classes, — let us hope that very many will 
profit by the opportunity thus oflered to all. The Useful 
Knowledge Society has published treatises well adapted to 
assist all classes in learning those branches of the law which 
each respectively has the chief interest in understanding. 
Much, however, remans to be done in this direction ; and no 
doubt if the spirit of improvement in this most essential 
branch of education be well awakened, the demand for such 
works will ensure their supply. 

But the Council and the Society have lately had their 
attention drawn to the subject of legal education more in 
detail ; and they have approved of a most able and learned 
report prepared by Mr. BethelL Its recommendations are 
peculiarly deserving of attention with reference to the ques- 
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tion of general education in the Iaw> which has occupied us 
at this meeting. The old method of conveying instruction in 
the chambers of the pleader and draftsman is recommended to 
be not certainly superseded, but rather expanded by a most 
important addition, and one which is eminently fitted to 
confer upon all classes, lay as well as professional, the benefits 
of legal knowledge. It is proposed that gentlemen qualified 
for the task, should open their chambers to pupils, with whom 
they may read standard works, to be by them commented 
upon, explained, and illustrated. As the great medical pro- 
fessors explain the principles of the healing art which they 
practise while they teach, illustrating the lecture by reference 
to the cases they have attended perhaps that very day, — so 
may lawyers, whether below the Bar or even at the Bar, 
devote an hour or two of the evening to teaching the law, 
and illustrating its principles by the cases on which they have 
themselves been advising, or which they have been conduct- 
ing, or seen others conducting in Court We do not at all 
suggest these lectures as superseding the existing practice of 
taking pupils. On the contrary, it would be ancillary to 
that practice. Those not yet become pupils might thus com- 
mence their course of legal study. Nay, those in statu pupiU 
lari might well find benefit from attending the proposed 
lectures. 

But with this means of instruction should be combined 
more public lectures for all classes, as well lay as professional; 
and it appears more than probable that the four lectureships 
appointed by the Inns of Court may not be found sufficient 
for the demands of the public. This Society will no doubt 
contribute its aid by engaging some of its members, qualified 
for the task, to lecture upon several branches of the law. 
And it is to be hoped that the Gresham College will aflTord 
to our citizens nearer 'Change, a similar opportunity of 
learning the law most closely connected with their pursuits. 
I have great satisfaction in announcing that three learned 
lawyers, members of our Society, are prepared to give courses 
of lectures, as soon as there are grounds for believing that the 
public patronage will be extended to their undertaking. One 
course will be on Equity, another on the Law of Property, 
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a third on Legislation and the Mechanics of Law-making, 
Nor ought these proceedings to be confined within the 
Capital. The great cities of Yorkshire, and Lancashire, and 
Warwickshire, — Leeds and Sheffield, Manchester and Liver- 
pool, Birmingham and its thickly peopled district, — ought all 
to establish schools for the study of the law, — schools open 
to both lawyers and laymen. Thus will the present defects 
in our system be surely remedied. 

I feel, on looking back to the wide field over which I have 
travelled, that it would not have been easy to perform less 
satisfactorily the duty devolved upon me by my colleagues of 
the Council, and which nothing but my great zeal for the 
objects of the Society could have induced me to undertake* 
It is a small consolation to them and to you for a very natural 
disappointment of expectations kindly entertained, if I should 
add, which I most unaffectedly do, that no one can possibly 
be more sensible of the failure thui he who now addresses 
you, and has to thank you sincerely for the patient attention 
with which you have been pleased to honour him. 

l^See Addendum^ post, p. 428.3 
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Select Speeches of the late Peter Burrowes, Esq*, K. C, at the Bar 
and in Parliament Edited, with a Memoir, by Waldrow 
BuRROWES, Esq., A.B., Barrister. Dablin: Hodges and Smith, 
Grafton Street. 1850. 

The Dublin University Magazine having insinuated that 
Mr. Peter Burrowes, a very eminent Irish barrister of the 
past day, was not quite so anxious to have himself m^med 
or murdered in a duel as he ought to have been, his nephew, 
Mr. Waldron Burrowes, in order to refute the imputation, 
writes his life. Now, really, considering that the aforesaid 
Peter himself, according to his own son, ** always considered 
a resort to duelling as condemnatory in the highest degree, 
and indicative of anything but true courage," (Preface, 
p. vii.) we must say we think the motive ibr the publication 
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rather problematicaL Howeyer, we complain not of anything 
which has procured for us a very agreeable piece of biography. 
The author says, that at so remote a period to reduce the 
recollections of Mr. Burrowes into a statement at once con- 
cise and accurate, is a task beyond his powers. He therefore 
confines himself to the principal practical occurrences of his 
life as a lawyer, and we shall follow his example, selecting 
such incidents as mark the man himself and the manners of 
the period. To show our sense of gratitude, we shall be^n 
with the incident to which we are indebted for the work. 
Indeed its origin and history develope the existence of a be- 
nighted barbarism almost beyond belief 1 It seems one Lord 
Monntgarret (afterwards Earl of Kilkenny) was involved in 
law with several of his tenants, *' whose causes were gratui- 
tously taken up by a Mr. Ball, an eminent attorney, Mr. 
William Johnson, a barrister, and several others on the cir- 
cuit! His Lordship's counsel, Mr. Fletcher and Mr. Bar- 
rington, though able men, were almost uniformly unsuccess- 
ful ; and the constitutional and hereditary magistrate came to 
the resolution of shooting (if he could) every barrister who 
dared to appear against him I We cannot assume the grave 
responsibility of stating this, even on the authority of an 
abridged abstract. It is really so monstrous, that we shall 
give the statement in the very words of the author, who is 
himself a member of the Irish Bar : ** His Lordship," (writes 
Mr. Burrowes) ^^ perceiving himself likely to be foiled, deter- 
mined to take another course. In order, therefore, to avoid 
a system of endless litigation, and to save the time and labour 
of the Court and the Bar, he adopted a mode of procedure 
more consistent with the national taste of the period, and 
forthwith caused a notice to be prepared and posted in the 
mess-room set apart for the Bar, intimating the course by 
which his Lordship desired in future to decide his suits, and 
offering the alternative of either Jighting him or of declining to 
hold briefs against him.''—{J^. 24^) These are the words of 
Mr. Burrowes, the italics are our own ; the monstrous nar- 
rative being given by him in the usual type as a mere matter 
of course ! Perhaps the reader may imagine that Mr. Bur- 
rowes is jesting, or that the "notice" of the noble peer waa 
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but an unmeaning bravado. We pity his simplicity. Let 
Mr. Burrowes undeceive Wm : " His Lordship," says he, 
** yrBB remarkable for his iaste for this species of litigation. 
The affair eammenced by a direct challenge to Mr. Ball, 
which was accepted ; a duel immediately followed, in which 
hiM Lordship had the worst of it.^ How the worst of it Mr. 
Burrowes does not explain. Whether he means the loss of a 
leg or an arm, or an eye, or any of those trifling pleasantries 
which must have rendered circuit so interesting, he does not 
condescend to explain. The Christian reader wiU, however, 
be glad to find that this model peer was so recovered shortly 
after as to wing a king's counsel. ^* Mr. Byrne," says Mr. 
Burrowes, '' shortly after went ovt with his Lordship, and was 
wounded." Neither does the learned author here condescend 
upon particulars, and therefore posterity must remain in 
doubt as to the seat of the king's counsd's misfortune. A 
mere wound seems, indeed, a matter of course, too common 
to be dwelt upon. We now oome, however, to the grand 
event, — Peter's own encounter. It seems the noble Lord 
had a son, a scion w(»*thy of the gallant race. Peter, in his 
address to the jury, had the presumption to mention Lord 
Mount^rret's name I This appears positively to have been 
his only oflfenoe. The mere mention of the name, without 
note or comment. In consequence of this unpardonable pre- 
sumption he received the following epistle on his return to 
his lodgings. The reader will observe that the offence is 
specified ; there is not even a hint that any disrespect was 
intended: — 

*^ Green's Hotel 
"^ Sm, — I am sony to be obliged to tell you that your conduct 
in bringing my father's name into a public Court, when you must 
have known that I was present, was treating me ill, and behaving 
unlike a gentleman. 

" Tour obedient, humble, servant, 

'* S. Butler." 

Mr, Burrowes^s answer was that of a gentleman. He de- 
clared he did not know the writer was in Court, and also 
that he had used no term either insulting or disrespectful. He 
th^efbre v^7 natarally required a retractation of the insult 
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passed upon himself. This was refused, and the duel was 
the consequence. Barbarous must the times have been, 
indeed, when such a consequence could flow from such an 
occurrence! The actual combat itself is worth recording, 
showing, as it does, on what a chance hung the fate of a very 
excellent man and most valuable member of society. Mr. 
Burrowes fell, having, as he conceived, received the bullet of 
'* the Honourable Mr. Somerset Butler" in his side. And 
well, in truth, might he think so, without any violent stretch 
of imagination. The narrative proceeds : '' He fell, as he 
conceived, mortally wounded, owing to the violence of the 
shock and the supposed vital direction the ball had taken ; 
and, but for the following providential circumstance, the 
event would have proved fataL Mr. Burrowes had a habit 
of throwing all his letters and papers into his pocket without 
regard to order or arrangement. He possessed, however, 
notwithstanding this apparent confusion, the power of being 
able, at any moment, to place his hand upon the particular 
document he required. On one occasion Mrs. Burrowes, in 
her passion for neatness, undertook to arrange his letters and 
papers, but the result only made 'confusion worse con- 
founded;' and thenceforward, Mrs. Burrowes gave strict in- 
junctions to the servant who accompanied him on circuit, to 
take his master's papers from the pockets of the coat which 
he had taken off, and place them in the corresponding pockets 
of that which he was about to wear. At that period it was 
the etiquette to repair to the ground in full db£SS 1 1 Now, 
it so happened that Mr. Burrowes, on the evening before 
the duel, posted some letters to Dublin, and received change 
and other letters, all which he consigned, according to his 
custom, to his waistcoat pocket. The servant transferred 
these to the pocket of the waistcoat Mr. Burrowes was about 
to wear, and which, according to the fashion of the time, was 
rather capacious. Surgeon Pack, who accompanied Mr. 
Burrowes to the ground, found that the ball was intercepted 
by a penny, part of the change which he had received at the 
post on the previous evening." It would appear from the 
above as if the Bar of those days considered a circuit some- 
what in the light of a shooting excursion, seemg the care 
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with which a "full dress" was made part of the wardrobe. 
In court, even in our day, they are not so strict in their 
etiquette, no barrister on an Irish circuit wearing even his 
robes. 

A considerable portion of this biography is devoted to the 
politics of the day, and the part which Mr. Burrowes played 
in them. He was a steady Whig ; and, through most of the 
memorable contests of the time, stood by the side and shared 
the labours of Orattan and Lord Plunket. On the first of 
these great men he pronounced, in the Irish House of 
Commons, a noble panegyric ; and to the warm and life-long 
friendship of the last he owed that honourable elevation 
which gave him station and independence. He was raised, 
through his influence, to the Bench of the Insolvent Court ; 
and, after fifteen years' service, retired upon a pension of 
1600Z, a year, which he enjoyed to his eighty-ninth year. 
He died in London in 1841, after having a long and last 
interview with his noble friend, then on his way to Italy. 
It is sidd to have been so affecting, that Lord Plunket was 
obliged to be supported to his carriage, and Burrowes soon 
sank under the shock. He bequeathed his snuff-box in the 
following terms: — **To my friend Lord Plunket, whom 
nature hath ennobled." It is not within the scope of our 
review to discuss political questions. We cannot, therefore, 
dwell upon that portion of Mr. Burrowes's career, but regret 
to observe that it considerably impeded his promotion at the 
Bar. It is singular enough, however, that he finally owed 
his silk gown to the intercession of the family in Ireland 
most vehemently opposed to him, — the Beresfords. The 
Archbishop of Tuam, it was, who conciliated Lord Clare, 
the Chancellor, and at last counteracted the active personal 
hostility of Chief Baron O'Grady. Burrowes's unquestionable 
talents — talents of the very highest order — ought to have 
secured him all professional promotion. But in his day 
party-spirit too often stood in the way of merit. Burrowes 
was an advocate inferior to few men in England or Ireland. 
He might fairly have contested the palm with Scarlett, Copley, 
or Brougham. If any one should doubt this, they have only 
to turn to the appendix to this volume and be convinced. 

VOL. XII. s 
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There is one speech by him in 1813, in the case of Robinson 
indicted for bigamy, quoted by Mr. Phillips in his " Specimens 
of Irish Eloquence," and designated by that gentleman as 
" combining all the romance of a fairy tale with all the truth 
of history." As that book has long been out of print, the 
profession will rejoice to find that remarkable effort repub- 
Ibhed by his nephew. " Without, (says the Biography), any 
perceptible effort to exceed the simple dignity of narrative, 
the speech contains all those qualities which are capable of 
producing the strongest and most powerful emotions. Perfect 
simplicity, real eloquence, without the dbplay of any of the 
arts of the rhetorician, lucid arrangement, unbroken connexion 
of the incidents, the constant introduction of the most pic- 
turesque expressions — but never as ornaments, all the great 
qualities which accomplish the end and purpose of narrative, 
are to be found in this beautiful address. The temperate, 
chaste, and subdued tone of the whole is unvaried and un- 
broken; in fact, descriptive eloquence rarely attained such 
perfection. Livy's beautiful story of the Roman Father is 
not superior to this speech of Mr. Burrowes. This is great 
praise, but the speech will be found to justify still greater." 
We quite agree with the writer. It is as simple, as beautiful, 
as powerful, and as affecting a narrative, as even fiction ever 
produced, — yet it is a sad reality. While conceding this, 
we must protest against the excuse for Mr. Burrowes's neg- 
lecting the graces of delivery. He disdained, it seems, all 
quackery of the kind ; " the mere suspicion of craft or dis- 
ingenuousness would have pained his honest nature." What 
craft or disingenuousness there could be, in cultivating those 
arts which have always been allowed to be the most effective 
accompaniments to diction, and which Demosthenes himself 
admitted to be the first, midst, and last requisites of elo- 
quence, the writer has not told us. But, the fact is, Nature 
totally incapacitated Mr. Burrowes from the possibility of 
practising any such '' craft." His figure was corpulent and 
ungainly ; his eyes seemed not so much to stare as to goggle ; 
and his voice, heaved up to his lips by some internal throe, 
manifestly growled and struggled against being coerced into 
utterance. The writer heroically tells us, that "he could 
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not insult his understanding by descending to that theatrical 
quackery of manner, which, however it might entertain and 
amuse, seldom persuades, and which is frequently viewed as 
artifice or trick, by a correct and discerning audience I" Now 
to those who remember Mr. Peter Burrowes, this is simply 
ridiculous. To say that he had no quality which the writer 
calls '' theatrical quackery," would have been fair, because 
true. But, to say that he would not ^' insult his understand- 
ing by descenSing to it," is somewhat of the strongest. Why, 
he might have ^^ insulted his understanding" with downright 
Irish gratification during all his life, aye, with all the perse- 
vering pugnacity of Lord Mountgarret himself, before he 
could have achieved anything approaching to any accomplish- 
ment of manner. He was physically and organically inca- 
pable of it. Music might as well have been expected from a 
raven, or agility from an elephant Notwithstanding this 
flourish about ^^not descending," &c., the writer seems to 
have been aware of how the fact really stood. " And yet," 
says he, ^' with his great merit, which was never disputed, he 
wanted those exterior accomplishments of voice and gesture 
which all concur to be indispensable to the character of a 
finished speaker." He certainly did; and yet the writer 
exults that he did not *' descend" to use them ! *' His utter- 
ance," he adds, " was laborious, from a habit he had acquired 
of speaking from his chestP Mr. Burrowes had so many 
high qualities for which he might claim credit, that he needed 
not an apology, still less a panegyric, for not displaying those 
he possessed not. Much allowance, however, is due to the 
very pardonable partiality of a nephew. 

Of Mr. Burrowes's eloquence there are several specimens 
given in the Appendix to the present volume. Of these, we 
infinitely prefer the speech in the case of Kobinson for bigamy, 
to which allusion has already been made. It is, however, 
much too long for us to present in its entirety, — and to make 
extracts would only mar the efiect of a narrative, the perfec- 
tion of which depends upon its being complete and unbroken. 
We must content ourselves with the following abstract of the 
remarkable story, given by Mr. Waldron Burrowes : — 

s 2 
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" On a luckless morning, in the month of July, 1810, (the 
words of Mr. P. Burrowes) the prisoner at the Bar presented 
himself at the door of Mr. Charles Berry, an eminent attorney, 
resident on Arran Quay, in this city. He was admitted to a con- 
ference ; a long and fatal conference. Mr. Berry never had seen 
him before. His appearance, wretched and squalid, bore the 
visible mark of misfortune and affliction ; his enfeebled frame and 
haggard looks excited the compassion of Mr. Berry. At first, 
bursting into tears, as overwhelmed with grief, he seemed in- 
capable of speech. Mr. Berry consoled him, and telt for him all 
the generous sympathy of friendship ; a sympathy which was 
encouraged and kept alive by introductory letters from persons in 
whom Mr, Berry could confide, disclosing a tale so overflowing 
with misfortunes and follies as enlisted him more deeply in his 
favour. He, it appeared from those letters, was once high in the 
world's estimation, so far at least as the sum of 100,000/. — a 
patent mode of securing respectability — could compass it. He 
was the favourite and adopted nephew of General Robinson, who 
had died while he was yet a child : 500/. a year was devoted to 
his personal expenditure, and the acquisition of such accomplish- 
ments as the most eminent masters could afibrd him. Like other 
young men released from parental restrictions, he gave loose to 
the most libertine and riotous excesses ; he imagined his wealth 
knew no limits, and his profusion was unbounded. He soon pur- 
chased a commission in the cavalry, and was quartered in Clonmel, 
where he became attached to the eldest daughter of Mr. Stoney, 
of Arranhill. He told Mr. Berry that, though still a minor, Mr. 
Stoney suggested marriage, and they set out for Scotland. On 
their way they arrived in Dublin, and stopped at the residence of 
a professional gentleman, a brother-in-law of the lady, and he 
influenced him to execute a marriage settlement amounting to 
20,000/., and to lodge 4,000/. in his hands for purposes not then 
defined. There he became acquainted with Mr. Vigne, a jeweller, 
who subsequently filled no unimportant part in this distressing 
tale. They then set off* for Scotland, where they were married in 
the presence of many witnesses. Here they remained two days, 
and thence repaired to London, where he spent two years of a 
life compared with which his past profusion was temperance itself. 
He was the glory of Newmarket, the pride of Epsom. In the 
language of Mr. Burrowes, * he shot like a meteor across public 
observation; he dazzled for a week, he was recollected for a 
montli.' Soon sated with all the vanity of pleasure, as his sensual 
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enjoyments slackened, his ambition rose ; he panted for senatorial 
eminence. Having heard of a vacancy in a borough, where money 
was the chief recommendation, he presented himself with all the 
pomp and circamstance of a popular candidate. He lavished 
17,000/. or 18,000/. in the pursuit to no purpose. A little while, 
and he was sunk from his elevation to the lowest depths of penury. 
Bailiffs, like blood-hounds, tracked his footsteps wherever he went ; 
London became a solitude to him, and to evade them he stole 
back to L^eland. Here he was beset with all the calamities of an 
ill-spent life. His father-in-law, who had appropriated a great 
portion of his property, spurned him from his threshold; his 
wife deserted him, his children were torn from him, and thus he 
was abandoned to the most melancholy destitution. 

" Such is a brief outline of the disastrous tidings Mr. Berry 
heard. He had a compassionate heart, and not only provided the 
wretched man with lodgings, but ministered profusely to his wants. 
The sympathy of Mr. Berry matured at last into friendship, and 
Robinson became an inmate of his house. He had a lovely and 
accomplished daughter. How beautifully Mr. Burrowes describes 
the duties, affections, and filial attentions of a female child ; the 
picture may stand fearless competition with the famous passage 
on filial piety in Sheridan's immortal Begum speech. To this 
lady Robinson paid attention ; but it never engendered suspicion, 
for, besides being married, he was the victim of a consuming 
malady. Here comes the denouement. He was exceedingly fond 
of music, and, though his life was placed in imminent danger by 
the effort, he would go to a musical party at the jeweller's, and 
persuaded Mr. Berry to indulge his daughter (who was herself a 
proficient) with this gratification. Her sister, a child of from ten 
to twelve years old, accompanied her. He was carried in the 
arms of servants to the carriage ; he was too debilitated to walk» 
Their marriage was celebrated at the jeweller's. On his return 
he was carried to bed in a fainting state, and of course the mar- 
riage was never consummated. Such is the account of this har- 
rowing transaction. It is needless to say that the eloquence of 
Mr. Burrowes prevailed, for Robinson was sentenced to seven 
years' transportation." (Pp. 98—102.) 

The following character of Mr. Grattan, drawn from Mr. 
Burrowes, in the Irish House of Commons, in answer to some 
reflections cast on him by Lord Castlereagh, gives a general 
idea of his style : — 

s \i 
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" I feel but little any portion of the noble Lord's obloquy which 
may attach to me or my humble efforts ; but I own I cannot re- 
press my indignation at the audacious boldness of the calumny 
which would asperse one of the most e:(alted characters which any 
nation ever produced; and that in a country which owes its 
liberty and its greatness to the energy of his exertions, and in the 
very house which has so often been the theatre of his glorious 
labours and splendid achievements. I remember that man the 
theme of universal panegyric — the wonder and the boast of Ire- 
land for his genius and his vii'tue. His name silenced the sceptic 
upon the reality of genuine patriotism. To doubt the purity of his 
motives was a heresy which no tongue dared to utter ; envy was 
lost in admiration ; and even they whose crimes he scourged 
blended extorted praises with the murmurs of resentment. He 
covered over their unfledged constitution with the ample wings of 
his talents, as the eagle covers her young ; like her he soared, and 
like her he could behold the rays whether of royal anger or of royal 
favour, with undazzled, unintimidated eye. If, according to 
Demosthenes, to grow with the growth and to decay with the de- 
cline of our country, be the true criterion of a good citizen, how 
infinitely did this man, even in the moment of his lowest depres- 
sion, surpass those upstart patriots who only become visible when 
their country vanishes. Sir, there is something most singularly 
curious, and, according to my estimation of things, enviable in the 
fate of this great man ; his character and his consequence are, as 
it were, vitally interwoven with the greatness of his country : the 
one cannot be high and the other low ; the one cannot stand and 
the other perish. This was so well understood by those who 
meditated to put down the constitution of Ireland, that feeling 
that they could not seduce, they have incessantly laboured to 
calumniate her most vigilant sentinel and ablest champion j they 
appealed to every unguarded prejudice — to every assailable weak- 
ness of a generous, but credulous people; they watched every 
favourable moment of irritation or of terror to pour in the detested 
poison of calumny. Sir, it will be found on a retrospect of Ireland 
since 1782, that her liberties never received a wound that a cor- 
responding one was not levelled at his character ; and, when it 
was vainly hoped that his imperishable fame was laid in the dust, 
the times were deemed ripe for the extinction of their constitution. 
Sir, these impious labours cannot finaUy succeed — glory and 

InS Yk ''''* '*f/^^ ^^*^^^- ^^^*^^^ a°<i the constitution will 
survive the storm." 
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Some details of a trial in which Mr. Burrowes was engaged, 
will give some idea of the utter lawlessness of the times which 
could have furnished them : — 

" The facts were these: — Mr. Wright was a respectable man, 
of most excellent character and education, and a teacher of the 
French language, as professor of which he was employed by two 
eminent boarding-schools at Clonmel, and the families of several 
gentlemen in the town and neighbourhood. 

" Mr. Wright had heard that Mr. Fitzgerald had received some 
charge of a seditious nature against him ; and, with a promptitude 
not very characteristic of conscious guilt, he immediately went to 
the house of Mr. Fitzgerald, whom he did not find at home, and 
afterwards to that of another magistrate, who also was out, for 
the purpose of surrendering himself for trial. He went again the 
same day, accompanied by a gentleman, to the house of Mr. Fitz- 
gerald, and, being shown into his presence, explained the purpose 
of his coming ; when Mr. Fitzgerald drawing his sword, said : — 

* Down on your knees, you rebellious scoundrel, and receive your 
sentence.' In vain did the poor man protest his innocence, — in 
vain did he implore trial on his knees ; Mr. Fitzgerald sentenced 
him first to be fiogged and then shot. The unfortunate man sur- 
rendered his keys to hfive his papers searched, and expressed his 
readiness to suffer any punishment the proof of his guilt could 
justify. But no ; this was not agreeable to Mr. Fitzgerald's prin- 
ciples of justice: his mode was first to sentence, then punish, and 
afterwards investigate. His answer to the unfortunate man was, 

• What, you Carmelite rascal, do you dare to speak after sentence ? ' 
and then struck him, and ordered him to prison. Next day this 
unhappy man was dragged to a ladder, in Clonmel Street, to 
undergo his sentence. He knelt down in prayer, with his hat 
before his face. Mr. Fitzgerald came up, dragged his hat from 
him, and trampled on it, seized the man by the hair, dragged 
him to the earth, kicked him, and cut him across the forehead 
with his sword, then had him stripped naked, tied up to the 
ladder, and ordered him fifty lashes. Major Bial, an officer of 
the town, came up as the fifty lashes were completed, and asked 
Mr. Fitzgerald the cause. Fitzgerald handed the Major a note, 
written in French, saying he did not himself understand French, 
though he understood Irish ; but he. Major Bial, would find in 
that letter what would justify him in flogging the scoundrel to 
death. 

8 4 
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^^ Major Rial read the letter. He found it to be a note addressed 
for the victim, translated in these words : •— 

" * Sir, — I am extremely sorry I cannot wait on you at the 
hour appointed, being unavoidably obliged to attend Sir Laurence 
Parsons. — Yours, '* • Babox db Clues.' 

^^ Notwithstanding this translation, which Major Bial read io 
Mr. Fitzgerald, he ordered 100 lashes more to be inflicted, and 
then left the unfortunate man bleeding and suspended, while he 
went to the barrack, to demand a file of men to come and shoot 
him ; but, being refused by General St. John, he ordered him 
back to prison, where he was confined in a dark small room, with 
no other furniture than a wretched pallet of straw, without cover- 
ing ; and here he remained six or seven days, without any medi- 
cal assistance, so that his recovery from such a state of laceration 
was more than could have been expected. When the insurrection 
had passed away, an action for damages was instituted against the 
magistrate. Mr. Burrow es was retained for Wright, whose inno- 
cence appeared manifest. In the course of his address to the 
jury, Burrowes suggested the possibility of the supposed treason- 
able document discovered upon the plaintiff's person turning out 
to be a version of the Lord's Prayer, or some religious exercise, 
though expressed in a language with which the defendant did not 
happen to be familiar. His description of the officious zeal of the 
magistrate was so humorous that it excited the laughter of some 
of the jury. Mr. Burrowes, instantly availing himself of that de- 
parture from gravity which he had adroitly provoked, paused sud- 
denly, and, with deep emotion, exclaimed, 'Aye, gentlemen, some 
of you may laugh, but my client was writhing.' The effect was 
irresistible, and, at a time when prejudice ran amazingly high 
against persons accused of disloyalty, he succeeded in obtaining a 
verdict for 500/. damages against Fitzgerald. An application was 
afterwards made, on the part of Mr. Fitzgerald, in the Court of 
Exchequer, to set aside this verdict, which was dismissed, with 
full costs." 

We extract one or two more anecdotes from this amusing 
volume. Mr. Burrowes appears to have had a place which 
was too good to last, and, we fear, too good to exist in 
these days of financial reform. 

" Upon the advent to power of the Grenville administration, 
commonly called the ministry « of all the talents,' his friend and 
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adviser, Charles James Fox, appointed Mr. Burrowes to the ojQ&ce 
of First Counsel to the Commissioners of the Revenue, which he 
held from March, 1806, to April, 1807^ a short period of thirteen 
months. This appointment took place on a change of parties, and 
he was removed upon the resignation of ministers, the office itself 
being one of those that had always been subject to party changes. 
The lucrative nature of this appointment may be gathered from 
the following particulars : — On the estabUshment of the Customs, 
there were two counsel, at salaries of 100/. per annum. Besides 
this salary, counsel received fees upon every case, which fees were 
arranged in the following manner. In every case of seizure or 
penalty, upon which the Board had already given an order for a 
prosecution, it was the practice of the solicitor to take the opinion 
of counsel ; first, to advise whether an information could be sup- 
ported ; secondly, to advise whether the information were rightly 
drawn ; thirdly, to advise as to the proofs necessary to support the 
information. Those were the three stages of the proceeding ; and 
it is manifest that the most enormous profits were derived, not 
only by the solicitor, but by the counsel. It is no exaggeration 
to estimate the fees paid to counsel alone, during the several years 
previous to 1818, when the office was abolished, as, on an average, 
14,000/. a-year. One of the principal sources of the solicitors' in- 
come was thus contrived. In each of the above three stages of 
the proceedings a draft of brief was charged by the solicitor, and 
three copies for three counsel, although it very rarely happened 
that more than one copy was actually furnished, or more than one 
counsel consulted; and, in addition to all this, when the cause was 
in a state for trial, a fourth draft of brief, and a fourth set of 
copies for counsel, were charged as briefs for trial." (Pp. 64, 65.) 

The following extract shows how the Bar may sometimes 
check the oppression of the Bench : — 

" When Lord Clare attempted, in the Court of Chancery, to 
give unrestrained latitude to his arbitrary temper and despotic 
principles, his only check was the Bar ; and this body he resolved^ 
if possible, to corrupt. His arrogance in court intimidated many 
whom his patronage could not seduce ; but the Bar, as a body, was 
neither overawed nor corrupted. It contained many men whose 
pride it was to sustain the constitution. 

" An instance of the strenuous efforts of Lord Clare to corrupt 
and intimidate the Bar occurred in the Court of Chancery. On 
the occasion of Mr. Fitzgerald's dismissal from the office of Prime 
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Sergeant, in consequence of his differing with Lord Clare on the 
Bobject of the Union, the Bar adopted the resolution of thanking 
turn for his noble conduct in preferring the good of his country to 
rank and emolument, and allowing him, as in office, the same pre- 
cedence in all cases in the (Courts. It was motion day in the 
Court of Chancery, and, according to usage, the senior barrister 
present is called on by the Bench to make his motions, after whom 
the next in precedence is called, down to the youngest barrister, 
until the whole Bar is exhausted, the Attorney and Solicitor 
General having made their motions. The Chancellor called on 
Mr. Smithy the Father of the Bar ; he bowed, and said Mr. Saurin 
had precedence of him ; he then called on Mr. Saurin, who bowed, 
and said Mr. Ponsonby had precedence of him ; Mr. Ponsonby, in 
like manner, said Mr. Curran had precedence of him ; and Mr. 
Curran said, he could not think of moving any thing before Mr. 
Fitzgerald, who certainly had precedence of him. The Chancellor 
then called on Mr. Fitzgerald, who bowed, and said he had nothing 
to move : which caused the Chancellor to exclaim, ^ I see, gentle- 
men, you have not, then, relinquished the business. It would be 
better at once for his Majesty's counsel, if they do not choose to 
conform to the regulations of the Court, to resign their silk gowns, 
rather than sit thus in a sort of rebellion with their sovereign. I 
dismiss the cause in which these gentlemen are retained, with 
costs on both sides ; ' and, thus saying. Lord Clare lefl the Bench. 
The attorneys immediately determined they would not charge any 
costs.*' (Pp. 94, 95.) 

These were indeed days of forgetfulness. Take the follow- 
ing story, as told by Sheridan : — 

*^ By a courtesy of the House of Commons in England, members 
of the Irish Parliament are admitted to hear the debates. A friend 
of mine, then a member, wishing to avail himself of the privilege, 
desired admittance ; the door-keeper requested to know what place 
he represented. * What place ? Why, I am an Irish member.' 
* Oh, dear, sir, we are obliged to be extremely cautious ; for a few 
days ago Barrington, the pickpocket, passed in as an Irish mem- 
ber.' * Why, then, upon my soul I forget the borough I repre- 
sent ; but if you get me a Watson's Almanack I will show you.' " 
(P. 48.) 

One or two atones of Mr. Burrowea's personal qualities 
will not be uninteresting to our readers : — 

" When young, Mr. Burrowes was remarkable for great activity 
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and bodily strength ; manj are the feats that are recorded oi his 
college days. He was known to walk from Dublin to Portarling« 
ton, a distance of forty miles, and dance at a ball given in the 
market*house the same night, without seeming to suffer the slight- 
est fatigue. On one occasion he was proceeding slowly down 
Grafton-street, towards the College, accompanied by the Bev. 
Dean Burrowea, when he thought he perceived an individual 
watching their movements, and listening to their conversation. 
The system of espionage was at that time rife ; the unfortunate 
brothers, Sheares, had just been given for execution. Having 
satisfied himself of the correctness of his suspicions, he pushed the 
Dean inside the College-gate, observing, as he did so, * Tou have 
nothing to say to this; ' and, turning round, he soundly belaboured 
the intruder. 

** Some short time after his call to the Bar, his resolution and 
extraordinary presence of mind were severely tested. It was in 
the evening, at Greek-street, where he then resided, as he was 
preparing to go circuit the following morning, and being much 
pressed for time, he rang the bell for his servant man to assist 
him in the operation of packing. Having occasion to leave the 
room for a few moments, he returned, and, to his horror, almost 
immediately discovered the loss of a fifty pound note, all he pos* 
sessed in the world. He felt he was ruined. He could not join 
the circuit. He saw the note in his desk but a few moments before 
he left the room. He at once rang the bell ; the servant, a man 
of powerful frame, appeared. Burrowes never paused to ask him 
a single question ; he said he ^ had not time ;' but, bounding upon 
him, he grasped him by the throat, and, flinging him to the 
ground, demanded his fifty pound note. The man put his hand 
(which was released for that purpose) in his pocket, and re- 
stored it. 

" Like most people who enjoy a strong constitution, Mr. Bur- 
rowes was not an enemy to convivial enjoyments. His qualities 
in this respect were highly esteemed : no entertainment was dull 
at which he assisted : his humour, which was pure and natural, 
and withal perfectly classical, flowed in one inexhaustible stream. 
A good-humoured playfulness of manner, not inconsistent with 
youth, nor yet unworthy of age, seems always to have attended 
him. Frequently, even when an old man, young and beautiful 
women would draw near him, catching delight and instruction 
from his engaging conversation. The late Dr. Whitley Stokes, 
Fellow of Trinity College, a gentleman, the variety and extent of 
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whose attainments were only exceeded by the number and inten- 
sity of his virtues, gave, on one occasion, an entertainment to a 
few select friends, every one of whom was more or less distin- 
guished for splendid talents. The late Dr. Davenport, Fellow of 
Trinity College, Lord Flunket, Dr. Moody, the Presbyterian 
minister, and George Hennington, were of the party. In the 
course of the evening's entertainment, and in order to animate the 
discourse, the question was proposed as to what was that quality 
which rendered a man the most agreeable and desirable companion. 
The company delivered their statements on the subject seriatim. 
Some ascribed it to eloquence, some to wit and eloquence com- 
bined ; others attributed it to luxuriancy of fancy and purity in 
the choice of words, added to care and dexterity in their harmo- 
nious and happy arrangement ; some, again, ascribed it to reten- 
tiveness of memory in communicating with facility anecdotes 
abounding in pleasantry and variety ; some to historic remini- 
scences ; others to extensive philosophic research. Burrowes 
shouted, * Are you all done ? ' All present were prepared for 
some elaborate enunciation of his opinion ; they were electrified on 
his exclaiming, with an energy of gesticulation so peculiarly his 
own, * Honesty, by G — !' No kind of language is so generally 
understood or so powerfully felt as the native language of worthy 
and virtuous feelings. However open to criticism the manner of 
expression, the company were unanimously of opinion that his was 
the best solution of the question, admitting that he was himself 
tbe very personification of the character he described." (Pp. 130 — 
132.) 

We now take leave of the volume, which we have read 
with great pleasure and instruction. It is highly honourable, 
in many ways, to a most distinguished, learned, and eminent 
body, — the Irish Bar* 
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1. The Reporters, chronological!^ arranged: with occasional 
Remarks upon their respective Merits, By John William 
Wallace, Master in Chancerj for the Supreme Court of Pen- 
sylvania. 2d edition. Philadelphia : T. and J. W. Johnson, 
1845. 

2. Select Decisions of American Courts in several Departments 
of Law; with Notes. By J. J. Clark Hare, and H. B. 
Wallace. 3 vols. Philadelphia: T. and J. W. Johnson, 
1847. 

About this time last year we called attention to the state of 
our Law Reports, and we pointed out the means of improving 
the present system.^ Voices now come to us across the At- 
lantic to encourage us in proceeding with this subject, 
uttered, indeed, some years ago, but unheard by us until 
lately. The present materials of our law are now undergoing 
an investigation, which must soon produce some great change. 
It is impossible that we can go on much longer after the pre- 
sent fashion. We have endeavoured to show how little our 
present Law Reports can be relied on. We took the trouble 
on a recent occasion (February, 1848,) to give a long list of 
instances (taken only from the last Numbers of the several 
Reports), where cases solemnly cited and relied on in argu- 
ment were denounced by the Bench as incorrectly, inac- 
curately, or falsely reported ; and now comes Mr. Wallace, 
with his apt citation of Dogberry, as directed against many 
of the corps of old reporters : — 

" Marry, sir, they have committed false report ! *' 

Good service is here done by a short notice of the autho- 
rity and authenticity of all the English Reports, and we have 
sufficient to show that it is full time that we should proceed 
to some authoritative compilation or digest of the whole 
Common Law. What are we to say to a set of materials for 
our guidance like the following? — 

Mo L. R. 395. 
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^ § 9. Reporters now-a-dajs make reporting a particular study ; 
they follow the courts regularly, take notes, examine and prepare 
the case, obtain the original written opinion of the court, often sub- 
mit the case to counsel and the court, and the volumes appear so 
soon after the decision they record, that if any error should exist, 
it could scarcely fail to be corrected.^ But quite different was the 
usage in former times. Thus in regard to the matter of contempo- 
rary publication. Cases in New Benloe go back to the year 1531, 
while the book was printed in 1661, one hundred and thirty years 
after the decision of the cases it records. Anderson, which goes 
to 1534, was printed in 1664, the same space of one hundred and 
thirty years afterwards. In Owen, there is an interval of a hundred 
years: in Brownlow and Goldsborough, of eighty-three years: 
in Saville, of ninety-five years : in Groldsborough, of seventy-two 
years : in Popham, of sixty-four : in Lane,' of fifty-two ; in Ley, 
of fifty-one. So of other instances, where it is evident enough, 
too, that of many cases, the authors, like the worthies of old, 
must have obtained a report by faith : though not always a good 
report ; as was shown in the Girard college case. 

" § 10. The effects of this publication so many years after date, 
will suggest themselves when you advert to the strong probability 
that the printer, in consequence of it, must often have had corrupted 
' copy.' While it is true that, prior to those days, printed reports 
were nearly unknown, it is to be remembered that a higher regard 
was then had for precedent than has been the case at any time 
since. Of course every lawyer would keep an adversaria into 
which he would copy whatever cases the note books of older law- 
yers happened to contain. A second lawyer would perhaps 
transcribe from the copy : a third would perform, for himself, the 
same office by the transcriber ; and a fourth, may be, put into his 
book what liked him from the third : and so on. Thus the case of 
the reports is obviously peculiar. Most books, even when printed 
after death, are secured from imposition because they subsist in a 
single copy written or revised by the author ; and the faults of the 
printed volume must be the faults of one descent. But of the re- 
porters, the original was lent, not to be printed^ but to be copied. 
It was vitiated by transcript after transcript ; mistaken by blunders 
of the penman ; enlarged perhaps to introduce cases, and mutilated 
to exclude them. Ignorance and interest and accident all combined 
to produce error ; and the work would be printed, at last, without 
the concurrence of the author, without the consent of the proprietor; 

1 These advantages are insured, in most of the American States, by the 
appointment of a State reporter. See postf p. 383. Not so in England. 
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and thrust eurreptitioasly upon the world from that copy, perhaps, 
which was the most corrupted of all. 

<^ § 11. All which conjecture infers as 'apt and of great credit' 
in this matter, is rendered yet more probable by what you see in 
nearly every volume of reports printed about this time. Almost 
always, either on the title or in the preface, you are assaulted by 
some note to convince you that the work is printed from a genuine 
MS. Moore you have ' per Toriginal jadis remainent en les mains 
de sir Greffiy Palmer, chev. bart &c.' Andebson, in like manner, 
* per I'original remaneant en les mains de Timprimeur.' ' The ori- 
ginals themselves of all these reports,' says Hughes, the editor of 
Leonard, ' all of them under his own hand-writing, are now in my 
hands.' Of the reports called or miscalled Not's, the editor de- 
clares : ' They came into my hands with very much assurance that 
they were his.' Sir Harbottle Grimstone avers that he has the 
autographs of Croke, * and will be ready at any time hereafter to 
produce them for proof or confirmation.' Should any one doubt the 
credit of Sir John Bridgman's reports, he ' may have sight of the 
original by the help of the stationer.' The editor of Popham has 
bis MS. ' out of the library of a reverend and learned serjeant at 
law, now deceased, and said therein to be written with the proper 
hand- writing of the lord Popham.' Yelverton, more satisfactory^ 
comes from an original ' south son maine propre, remanent en les 
mains de sr. Thomas Twisden, chevalier,' &c. &c. The title 
announces that Ley is printed according to his lordship's MS. 
BoLLE is 'colleges par luy meme and imprimdes par Toriginal:' 
' Reader!' (appeals the editor of Latch, in pompous and lying 
solemnity), ' the testimonials of many sages of the law, the judges^ 
and his contemporaries, give you an assurance above all I can 
express, that the original of this impression was all written by that 
worthy person's own hand.' * These are Sir Thomas Hetley's 
reports ;' seiaes on the eye as you open that thin reporter.' Siderfin 
is from 'Toriginal south son maiue propre;' and Sir J. Keltng, 
preferring English^ comes from * the original MS. under his own 
band.' So of other volumes printed about these times. The 
editors, in short, seem always to take it for granted that fraud is a 
foregone conclusion ; and, by a />r«-defence, make it clear that 
professional confidence had been largely abused. 

" § 12. We have, however, direct assertion of this fact in contem- 
poraneous history. Sir Harbottle Grimstone, who (for all his strange 
appellatives), was eminent as leader of the commons, and afterwards 
as master of the rolls, published in 1657, an Address to the Students 
of the Common Laws of England. Its language on this subject is 
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striking : 'A moltitiide of iljing repcMis whose authors are as nnoer- 
tain as the times when taken, have of late sorr^titiously crept forth. 
We have been entertained with barren and nnwarranted products, 
mfelix loUum ei Herilei avetuB^ which not onlj tends to the de- 
praving the first grounds and reason of the young jwactitioners, who 
by such fiftlse tights are misled, but also to the contempt of divers 
our former grave and learned justices, whose honoured and reverend 
names have^ in tome of the taid books, been abused and invocated to 
patronise the indigested crudities of those plagiaries ; the wisdom, 
gravity, and justice of our present justices not deeming nor deigning 
them the least approbation or countenance in any of their courts J 
The younger Bulstrode, when publishing in the same year his 
father's notes, refers to the matter in very similar language: ' When 
I had reviewed these late and flying reports (most of them being 
incerti temporis and of late time published), not by the authors 
themselves (who were profoundly learned), nor yet by them during 
their lives fitted and prepared for the press, but after their deaths 
thus published by others, yet not known by whom, having not named 
themselves/ And if we yet wish the strength of ttie * three-fold 
• cord,' it IS found in the testimony of Styles the reporter : * The 
press,' says he, in 1658, * hath been very fertile in this our age, and 
hath brought forth many if not too many births of this nature : but 
how legitimate most of them are, let the learned judge. This I am 
sure of: there is not a father alive to own many of them.* 

" § 13. In the extract which is above made from Bulstrode, there 
is indicated another source of imperfection in the early reporters — - 
the originals were designed for private use merely. The bar, as we . 
have shown, were in the habit of taking notes for convenience in the 
course of their practice; and the judges, with whom the niemoria 
prtFteritorum eventum was matter of essential accomplishment, 
would preserve memoranda of their own decisions. But in neither 
case would such records be designed for more than private use, or 
as other than aide-memoires to the owners themselves : nor would 
they be more full or more carefully drawn than was necessary for 
such an object How imperfect, by their nature, would be even 
the originals of such reports ! and who can even conjecture how 
much the author, omitting in the 'tempest of business,' might 
design to supply at his leisure and from the memoranda of others i 
or how much he might suppose himself able to retain in unaided 
memory? or how much, from particular circumstances, he might 
not care to remember at all?'* 

Such are the old Reporters, Could a Digest, or even a 
Code, be worse ? 
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AR-F. IV. — CULTIVATION AND PROGRESS OP LAW 
IN SCOTLAND. 

Although our primary object is, no doubt, the literature of 
the Law of England, and the contribution of our feeble aid 
to the promotion of the amendment of that law, it may not 
be amiss to cast a glance at times on the partly similar, partly 
different, system of private Jurisprudence, by which the 
inhabitants of the northern part of our island are governed ; 
and this has been so far suggested to us, by the recent appear* 
aJbe, or promulgation, though not publication in the ordinary 
sense of that term, of the first volume of the Statutes of 
Scotland, under the direction of Cosmo Innes, Esq. This 
volume completes the collection of the Scottish Statutes, when 
combined with the ten^ppsterior volumes in folio, previously 
printed in the course of the present century, under the 
direction of Thomas Thomson, Esq. Advocate, Deputy Clerk 
Begister for Scotland; who,* to his own profound researches, 
bis acute discrimination, and his comprehensive and judicious 
views in investigating the legal history of his country, added 
the result of the antiquarian zeal and indefatigable industry 
of his able assistant, Mr, John Dillon, for many years a 
respected law agent in Edinburgh, and afterwards Sheriff- 
Substitute of Lanarkshire. The excellent preface, prefixed 
by Mr. Cosmo Innes to the first volume, shows that he is 
Hot inferior to his predecessor in this walk of legal literature. 
And in the language, we believe of the late Sir James 
Mackintosh, we may say, Scotland is now entitled to boast of 
having a more sj)lendid edition of her Statute Layr than that 
of any other modern 'European kingdom. At the same time, 
we cannot help wishing, that the talents and learning em- 
ployed in producing this very complete edition of the Scottish 
Statutes, had been directed to the methodical or systematic 
arrangement of these Statutes, according to their subject- 
VOL. XII. 1* 
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msitier, in imitation^ so hr, of Lord Karnes in his nsefnl 
ahridgment; combining with die alphabetical and chrono- 
logical principles of dassification^ the natural order of the 
science, and particularly ascertaining, as far as practicable, 
and with a Tiew to subsequent l^isbition^ what old statutes 
are still in force, and what haye gone into disnetnde ; for 
in Scotland, as throughout Continental Europe, it is held 
that eren a statute may go into desuetude by long contrary 
usage. 

Before entering upon any detailed consideration of the 
mode of cultivation and progress of Law in Scotland, or com- 
paring it with the mode of cultivation and progress of Law 
in England, it may be of use to devote a few preliminary 
general notices to the progress of Law among the Continental 
nations. 

In the usages and customs of the barbarian tribes, who 
conquered, overran, and ultimately subdued and settled in 
the provinces of the western Soman Empire, we find the 
earliest vestiges and the first rudiments of the Public or 
Constitutionfd Law, and of the Private Law or Internal 
Jurisprudence of the European States. But, after these 
invaders had completed their conquests, had settled in par- 
ticular districts of country or territories, and had begun to 
cultivate the arts of life, they found, in their intercourse with 
the former inhabitants of the Soman provinces, whom they 
had subdued, many practices, and courses or rules of conduct, 
almost uniformly observed and deeply rooted. And these 
habits of action, and practical rules of the former population^ 
who were conquered, but by no means extirpated, appear, as 
shown by Professor von Savigny, equally distinguished for 
his high talents as for his profound learning, to have, from 
the time of the invasion and settlement, and all along 
from generation to generation, exercised almost insensibly, 
from imitation and oral tradition, an important influence: 
especially when the two races became to a great extent 
amalgamated, in the gradual formation or growth of the laws 
and customs of the modem European Mngdoms. 

Further, besides this original influence, which continued 
for ages to be gradually exerted and felt, as modified by the 
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circamstauces in which the people were placed, there arrived 
in the course of time a period, when the Roman Law came 
again to exercise, if not a greater or more extended, at least 
a more direct and perceptible, influence over the practical 
jurisprudence of the Continental States. According to what 
appears to be the natural progress of civil society, the judicial 
had come to be so far separated from the other departments of 
government in the European kingdoms, and Courts of Justice 
had been established. The destruction of the Eastern Koman 
Empire, and the capture of Constantinople by the Turks, had 
forced many educated individuals of talent to Italy and the 
other countries in the west of Europe. The compilations 
made under the authority of Justinian, had been preserved in 
the East; while the original works of the accomplished 
jurists, from which these compilations were extracted, had 
been almost entirely destroyed in the West, amid the ravages 
of war, or lost from carelessness or ignorance. And through 
the invention of the art of printing, Justinian's Institutes and 
Digest came to be circulated through the different European 
kingdoms and states, and their doctrines disseminated and 
illustrated by various teachers and commentators. 

So far as regarded the nature of their government, the dis- 
tribution of the legislative and executive powers, the reciprocal 
rights and duties of the different classes and gradations of 
rank in civil society, or the tenure of land for military 
service, by vassals rising through a series of superior vassals 
or over-lords, and terminating in the Crown, or what is 
usually called the Feudal System, the Boman Pandects and 
Code had little or no application, and afforded little or no 
precedent, for imitation or instruction, to the European 
nations of the middle ages. But with regard to the different 
occupations of mankind, living in civil society, husbandmen, , 
tradesmen or artificers, merchants and manufrcturers, — with 
regard to commercial intercourse, domestic and foreign, — with 
regard to contracts, and the other transactions which consti- 
tute a great part of what is called the business of human life, 
— ^the Roman Institutions and Digest presented a collection of 
the legal and equitable principles and rules, which the ex- 
perience of a civilised and enlightened people had enabled 

T 2 
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them to evolve and elucidate. And to this extent, at least, 
the Continental nations, and their courts of justice, judges, 
and practising lawyers, appear to have adopted, or allowed 
themselves to be guided by, the principles of Roman Juris- 
prudence. 

In England, on the other hand, a separate and different, 
and almost opposite course appears to have been followed. 
And why, and how, Ihe great nation inhabiting the southern 
and larger portion of Britain came to deviate so far from the 
course adopted by all the Continental nations in the gradual 
formation, or growth and development of its " Common Law," 
its private internal jurisprudence^ and why, and how, the 
smaller nation inhabiting the northern tmd less -extensive part 
of the island came, in this particular, to foHow so nearly the 
example of these Continental States, are curious and rather 
interesting questions. In point of physical situation, the con- 
dition of the Scottish does not appear to have differed very 
much from that of the English peopfle, except that they 
occupied a more mountainous and less productive territory 
and soil, and were subjected to the Ticissitudes of a colder 
climate. In point too of race or origin, there do not appear 
to have been any essential or very great or marked differ- 
ences, between or among the various tribes of barbarians, who, 
upon the destruction of the Boman Empire in the Wegft, issued 
from the northern Continental territories of Europe, and 
invaded and immigrated into the south and east of England, 
and into the south, east, and north-east of Scotland. En- 
gland, again, had been previously almost as completely a 
Homan province as Gaul or Spain. And the mere insular 
situation of England, as detached from the Continent, is not 
suflScient to account for the national divergence we are con- 
templating, since the intercourse with the Continent, from 
the time of t1^ Boman conquest, was all along easy and 
frequent 

In explanation of the divergence here alluded to, it has 
been said the English or Norman barons and gentry, and the 
English people generally, concurred in rejecting the Roman 
law, as inconsistent with their political liberties, because the 
Digest was composed under the direction of the despotic 



Cultivation ajtd Progress of Law in Scotland* 269 

Emperor Justinian. But^ even supposing this erroneous 
opinion to have been prevalent in England, in these early 
times. It affords but an unsatisfactorj, and not very probable 
solution of the dIflScultj. In point of fact. It is well known 
the Digest was not composed by, or the production, as 
authors, either of Justinian or Tribonian, but was merely 
compiled by the latter, under the direction of the former, 
from the works of the accomplished and profound Boman 
jurisconsults, who lived in the first three or four centuries of the 
Christian sera, and who expounded the law which had grown 
up during the series of ages of freedom enjoyed by the Bomau 
republic, and had been extended and developed, as the Roman 
conquests gradually reduced under their sway the various 
countries surrounding the Mediterranean, and came to embrace 
almost the whole of the then civilised world* 

But, whether from this groundless prejudice, or, according 
.to others, from superior wisdom, the English nation and 
Government, its courts of justice, judges, ai;id common law- 
yers, are said, at an early period, to have entijcely rejected 
.the Roman Digest, and to have refused to admit even the 
part of that code which was applicajble, and Is now recog* 
nised to be just, equitable, and generally expedient, to form 
any portion of, or to have any authority or influence, what- 
ever in, the administration of their common consuetudinary 
or judiciary law. That the English acted rightly in reject- 
ing all such parts of the Roman Imperial Code as were in 
any respect inconsistent with the political liberties of the 
nation, there can be but one opinion. But, whether it was 
wise in them, in former ages, to reject likewise entirely the 
instruction afforded by the experience of an enlightened 
people, who had previously run the career of civilisation, may 
admit of doubt 

It was certainly a manly and independent course to trust 
to themselves alone, and to their own experience, in running 
a similar or analogous career of civilisation — to form and 
improve their statute, law by successive legislative acts of 
parliament, and to embody their native usages and unfold 
their common consuetudinary law by the arguments of their 
lawyers and the determinations of their own Courts. But, 

T 3 
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it may be doubted whether, in this way, difficulties were not 
encountered in evolving the common law, which might have 
been avoided by the more early study and adoption of the 
equitable and enlarged views of Homan jurisprudence, — 
whether, in this way, many peculiar and crass or crude views 
and inexpedient usages and modes of practice, were not 
adopted, and long persevered in, to the public disadvantage, 
which it has required the experience of more enlightened ages 
to correct and do away. It may be questioned whether this 
total rejection by the English Courts of Common Law of the 
more extended views and principles expounded in the Koman 
Digest in the course of their resistance to, and long political 
contests with, and ultimate victory over, the Ecclesiastical 
Courts, did not render necessary and lead to recourse being 
had, at a subsequent period, to the interposition of that great 
political and judicial functionary, who, although originally 
and for a long time ecclesiastical, whether from royal favour 
or other causes, maintained his station amid the contests with 
the common lawyers just alluded to, io order to relax the 
rigid, refine the crude, and modify the frequently no longer 
applicable rules of the old common consuetudinary law, so 
as to give relief from the hardships thence resulting. It 
may be questioned whether this total rejection of Roman 
jurisprudence did not render necessary, and gradually lead to 
the equity jurisdiction of the Court of Chancery, of which 
the decisions, in its now various branches, form so large a 
portion of the jurisprudence of England. The exercise of 
this equity jurisdiction, Mr. Justice Blackstone informs us, 
commenced before, and made great progress in, the time of 
Lord Chancellor Hardwicke. Soon after which. Lord Mans- 
field, and other judges of the Courts of Common Law, having 
become accustomed in the course of their education to the 
study of the Roman Institutions and Digest, were gradually 
induced to give effect to the more extended and equitable 
views of that system in the administration of justice in their 
own Courts, particularly in the department of maritime and 
commercial law. And some of the rude usages, and now 
almost absurd institutions, of the old Common Law of Eng- 
land which still remained, it has been found necessary to 
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modify, or altogetlier abolish, by express and comparatirelj 
recent statutes.^ 

The reasons or causes of the difference which we have just 
been considering, have been investigated by writers of great 
eminence ; such as Lord Chief Justice Hale, in his History 
of the Common Law of England, Mr. Justice Blackstone, at 
the close of his Commentaries, and the late ingenious Pro- 
fessor Millar, of the Uniyersity of Glasgow, in his Historical 
and Philosophical View of the English Government But 
the difficulty does not yet appear to us to have been solved 
in a very satisfactory manner. The causes assigned do not 
appear to us to have been quite adequate to the production 
of the effects. And for a more satisfactory explanation of 
these causes, we must still look to the laborious industry, 
the profound researches, the philosophic ingenuity, and the 
acute discrimination, by which many of the present eminent 
English lawyers are distinguished. 

In the meantime we may, perhaps, in the present, and in a 
future article, endeavour to contribute a little to the solution 
of the difficulty here alluded to, by a short notice of the 
mode in which law has been cultivated in Scotland; con- 
fining our observations, in this article, to the period which 
preceded the Union of the Crowns in King Jamed YI. And 
certainly inquirers into the ancient history of Scotland are 
now more favourably situated than during last century. 
There had then been published, beside the ancient chronicles 
of Fordun and others, the popular histories of Principal 
Kobertson and of Dr. Gilbert Stuart — the elaborate compilar 
tions of George Chalmers and Pinkerton — and particularly 
the more dignified, though too brief, narrative of Sir David 
Dalrymple, Lord Hailes, in his Annals and other disserta- 
tions, whose profound regard for historic truth and acutely 
discriminating intellect, enabled him not only to withhold 
belief from what was not authentic, but to judge of the 
degree of credibility to be attached to writers who, although 
they are honest, and have no wish or intention to mislead or 
deceive, yet labour under, frequently to themselves insen- 
sible, party, political, and religious biases and prejudices. 

> See 10 L. R. p. 284. art. iw. 
T 4 
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In addition to these works, besides the many authentic 
documents which have been discovered or brought to light 
during the present century, we now have Dr. Cook's " History 
of the Reformation in Scotland ; " the Biographical Memoirs, 
by Dr. M*Crie, of the leading Scotch Reformers ; and, still 
more recently, the elegant work of Mr. Fraser Tytler, who, 
by patient research and active inquiry, has collected a large 
body of facts not previously known ; and has thereby ren- 
dered essential service to the early period of Scottish history' 
Indeed, the early volumes of Mr. Tytler's History appear Jp^ 
be the most valuable part of his work, the most unprejudiied 
and impartial, as well as the most finished and philosophical, 
free from the influence of the hereditary prepossessions, views 
and feelings, which it is alleged have led him not to give an 
equally impartial account of the reign of Queen Mary and 
her son, and of the able men who were the great promoters 
of the Reformation in Religion. 

Ancient Scotland, — that is Scotland between the River and 
Frith of Forth, or of Tay and the Moray Frith — does not ap- 
pear to have been ever conquered and subdued by the Romans, 
or reduced into the state of a province. The population, accord- 
ingly, did not adopt the Roman habits, customs, and usages, 
as the original inhabitants had done in the Roman provinces of 
Gaul, Spain, and of the South of Britain ; and of course the 
Roman law could not, in Scotland, have such early influence 
as M. de Savigny so ably shows it had, all along, on the Con- 
tinent. But the aboriginal, or at least the more ancient, 
inhabitants of Scotland, whom the Romans could not, or did 
not further attempt to, subdue, appear, like the population of 
the Roman provinces, partly to have been driven, or forced, 
or to have retreated, westward, partly to have submitted to, 
and in time to have been mingled with, Gothic, Saxon, and 
other German invaders, coming, not from the southern part 
of the island, but directly to the east coast of Scotland, north 
of the Frith of Forth, from the northern parts of Germany 
to the south of the Baltic. 

Farther : prior to the twelfth century, the part of the island 
now called. Scotland appears, like the Saxon Heptarchy, to 
have been divided into several provinces, which seem to have 
been pnly recently, and not completely, united till about the 
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middle of that century, in the reign of Malcolm Canmore* 
During that reign, and also during the following reigns^ 
whether from the severe and oppressive conduct of the Nor- 
man invaders and conquerors, or other causes^ there appears 
also to have been a great immigration and influx of Anglo- 
Saxon or Norman settlers into the south of Scotland, into the 
Lothians, extending from Linlithgow and Falkirk to Edin-* 
bui^h, Leith, and Dunbar, and into the counties of Lanark^ 
Stirling, and Fife, extending from Glasgow and Stirling to 
Dunfermline, and the bui^hs along the south coast of Fife to 
St. Andrew's. From the eleventh century, or the age of 
Malcolm Canmore, what has been called the Feudal System, 
that is, the constitution of a state and government through 
the tenure of land, for military service, by a military aristo- 
cracy ; — of the Crown, with a descending series of inferior 
vassals holding of those more powerful chieftains, large pro- 
prietors of land, had, it is said, been introduced, or rather, per- 
haps, had grown up, in the naturally progressive union of 
barbarous warlike tribes, and had made progress in Scotland, 
as it had done among the Anglo-Saxons, Danes and Normans, 
settled in the southern part of Britain ; and still farther during 
the reign of William the Conqueror. 

It seems to be insinuated, if not directly stated, by Mr, 
Hume, and some other more recent writers, that, compared, 
not merely with England, but with the continental states, the 
people of Scotland for a long period had made but very little 
progress in what is usually called civilisation, in political con« 
stitution, or political administration, or in the arts and sciences 
of social life. And so far this remark may be true, but only 
in part, and in its application to particular periods of depres- 
sion and stagnation ; when the natural energies of the people 
were obstructed by foreign power from without, or by in- 
ternal disturbances, arising from bad government, and the 
frequent contests for objects of ambition between the monarch 
and his too powerful nobles. To ascertain the truth, therer 
fore, it becomes necessary to distinguish different periods in 
Scottish history. And of these, the earliest resting on aur 
thentic records is from the reign of Malcolm Canmore, in the 
eleventh century, to that of Alexander III., extending from 
1419 to 1292, during which> and the intermediate reigns; 
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authentic documents have been recovered sufficient to warrant 
an interesting, though brief narrative. And for an account 
of the great prosperity of^ and very considerable advancement 
made by, the people of Scotland during this period, we beg to 
refer our readers to the first two volumes of Tytler's History, 
particularly to his '^ Inquiry into the Ancient State of Scot- 
land," contained in the second volume. This full exposition, 
so recently submitted to the public, renders unnecessary any 
repetition or abridgment in this place ; and we proceed to the 
next period, extending from the death of Alexander III., 
in 1305, when the disputes respecting the fiuccession to the 
Crown commenced, to the death of David II., son of 
Robert Bruce, in 1370, when a more regular government was 
established. 

During the earliest of the periods we have been surveying, 
the two nations, inhabiting the southern and the northern 
portions of the island, appear to have resembled each other in 
their legal usages and customs, and in their internal political 
arrangements, more strongly than in after ages. From the 
reign of Malcolm Canmore, and during the reign of David L 
to the end of the reign of Alexander III., about the close of 
the thirteenth century, this resemblance in legal habits and 
usages appears to have continued, and to have been accom- 
panied with amicable national intercourse. But from the com- 
mencement of the disputes concerning the right of succession 
to the Crown, the unwarrantable ambition and lust of conquest 
evinced by the Anglo-Norman monarchs Edward I. and his 
immediate successors in taking advantage of that circumstance, 
and of the superior physical force of their subjects, who con- 
stituted the stronger, because the more numerous people, in 
order to deprive the weaker, because the less numerous 
people, of their national independence and liberties, not only 
put an end to all amicable relations between the two 
nations, but roused, as it could not fail to excite, an indignant 
and bitter animosity on the part of the Scottish people, 
which lasted for ages. The oppressive measures to which 
these Anglo-Norman invaders had recourse, exasperated the 
population generally. The cunning but mean policy of 
Edward I., in removing to London the whole of the public 
records and national muniments in the royal archivea of 
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Scotland^ at the death of King Alexander III., added insult 
to injury ; and the result was the complete alienation of the 
two kindred nations of the island for centuries^ and the long 
retardation of that union which was obviouslj so expedient 
for both. But through the operation of those causes which 
the all-wise Creator has provided for the security of the inde^ 
pendence and liberties of nations, and particularly through the 
glorious struggle maintained by the ardent patriotic zeal, and 
the intrepid and indomitable valour of Wallace and Bruce, and 
of their brave countrymen, not merely the independence of the 
nation, but the integrity of the territory of the kingdom and 
its government were more firmly established. The debateable 
grounds or territories continued ; a wall of fire or steel may be 
said to have extended from the Tweed to the Solway Frith, 
effectually separating the two nations, except for the purposes of 
warfare. And the inhabitants of the south and east of Scotland, 
commonly called, though not quite correctly, the Lowlands of 
Scotland, extending from Berwick to Edinburgh and Glasgow, 
from Stirling to Dunfermline, St. Andrew's, Dundee, Mon- 
trose and Aberdeen, had of course to seek, but found no diffi- 
culty in obtaining, among other comparatively foreign nations, 
that intercourse, moral and intellectual, as well as industrial 
and commercial, which the Anglo-Saxon people, or at least 
their then despotic Norman rulers, apparently declined, except 
in the unwarrantable mode of conquest and subjugation, and 
to which intercourse the latter had, by their oppressive con- 
duct, forfeited all claim. 

After such a long-continued and exhausting struggle for 
their national freedom and independence, a generation or two 
behoved to elapse before the Scottish people could recover 
from the devastation, distress, and miseries inflicted on them 
by their more powerful, because more numerous, proud, and 
overbearing, though ultimately humbled invaders. But, after 
the o'e-establishment of social order, of an efficient govern^ 
ment, viz. from about the commencement of and during 
the fifteenth century, from the accession of James I., on 
his return from his long detention in England as a prisoner, 
although seized during a truce, to the death of James Y. 
(in 1M2), near the middle of the sixteenth century, the 
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great body of the population of Scotland^ in the south and 
east^ had an interval of comparative rest — another period of 
prosperity — the result very much of being left, undisturbed, 
to the exertion of their own native energies. Several of the 
first five Jameses of the House of Stuart were able men, 
respected and- beloved by their subjects ; and endeavoured to 
promote the arts and civilisation. But, frequently not sup- 
ported by their jealous military nobles and their vassals and 
retainers, they were unfortunate in some of their warlike 
struggles with then: more powerful and overbearing neigh- 
bours of England. They were still more unfortunate in the 
almost constant succession of long royal minorities, during 
which the Regents were almost always unable to support the 
power and dignity of the crown, and were not unfrequently, 
from personal ambition, the secret enemies of the legitimate 
monarch. They were unable also to establish any regular ad- 
ministration of government, in consequence of their turbulent 
nobles, and great feudal proprietors of large districts of land, 
being comparatively few in number, and almost equal in 
power to the monarch himself; and in consequence of their 
thus being in a manner obliged to resort to a faction of minor 
nobles, as supporters, against the more powerful, and to de- 
pend upon lower supporters and favourites, who often proved 
unworthy. Still, however, even under such administrations 
of government as those during the times of the first fiv6 
Jameses, taken as a whole, the body of the people, when left 
to the exertion of their own energies, had made considerable 
progress in raising and improving themselves. The culti- 
vators of the soil, under their inferior, but now more indepen- 
dent rights of tack and assedation, were enabled to obtain a 
return for their industry and outlay, to accumulate a little 
stock, and to clothe and educate better their children. Grain- 
dealers, maltmen, and bakers, became persons of some emi- 
nence; craftsmen and artizans gradually acquired grater 
skill, operated upon a greater variety of rude materials, and 
procured higher wages; traders and dealers obtained the 
profits arising from the exchange of commodities — first 
home, then foreign merchants; and there thus gradually 
arose the middle classes, upon whom mainly the advancement 
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of civil society seems to depend. Not merely Edinburgh^ 
the seat of government and of the supreme law courts^ and 
its port, Leith^ but also Glasgow, Stirling, Perth, Dundee, 
Montrose, and Aberdeen, increased in population, and became 
important towns. There arose also the series of trading 
burghs, of which James VI. used to boast, before he went to 
England, extending along the south and east coast of the 
county of Fife, from Dunfermline to Kirkaldy, Anstruther, 
and St. Andrews. Most of the trading towns before referred 
to, besides vessels for the fisheries, possessed a considerable 
quantity of tonnage of shipping ; and, although the ships were 
comparatively small, exported coal, iron, salt, salmon, and 
dried fish, &c ; and imported claret and other wines, brandies, 
fruits, oil, and also manufactured articles, household furniture, 
&c. from the Netherlands. Indeed, the advanced state of 
trade, manufactures, and even foreign commerce, at which the 
Scottish people had at this time arrived, appears from one of 
the last acts of violent aggression which the government of 
England directed against Scotland, in the reign of that 
despotic monarch Henry VIII. The act of aggression here 
alluded to, which irritated greatly and exasperated the great 
body of the Scottish people, was the detention, in time of 
peace, soon after the death of James V., and the condemna- 
tion as prize, of the vessels and cargoes which, after a consider- 
able interruption, of their previous accustomed comnierce, the 
Scotch merchants and shipowners had fitted out and dis- 
patched to France, in reliance upon the treaty just concluded 
with the English government, but which vessels had unfortu- 
nately been forced, by stress of weather, to take refuge in 
different English ports. 

Nor, notwithstanding the vigorous efforts of the Norman 
monarchs of England to effect their subjugation, did the in- 
habitants of Scotland, during the 15th and 16th centuries — 
the period we are now surveying — find any difficulty in 
procuring and maintaining with other nations all the inter- 
course they desired, moral and intellectual as well as com- 
mercial. The early learning of Scotland, like that of England, 
was of course derived, through the propagation of Christianity, 
from the South of Europe, the seat of the Western Hierarchy, 
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and an acquaintance, though crude and imperfect^ was soon 
acquired with the Latin language, as being necessary for the 
observances and the celebration of the ceremonies of the 
Roman Catholic religion. The form of the ecclesiastical 
establishments, which had been adopted in the southern 
and more early civilised countries of Europe, namely, a 
gradation and a rank in the teachers of religion, commencing 
with archbishops and bishops, and descending through a series 
of dignified clergy to the lowly instructors of the people, was 
naturally enough followed and imitated in the countries into 
which the Christian Faith was introduced or found its way ; 
among the rest, in the northern part of Britain ; and, in the 
course of ages, the dignified clergy, and the other religious 
institutions, found means to engross a large portion of the 
land, and of the annual produce of the land, in the dififerent 
military feudal kingdoms into which Europe came to be 
divided after the fall of the Western Eoman Empire. Such 
an accumulation of wealth in the clergy was not likely to 
improve them as efficient instructors of the people, and led 
them, in competition with the feudal barons and the proprie- 
tors of large estates in land by inheritance, to indulge in 
luxurious living, and frequently in dissipation and a lax 
morality, which degraded them in the estimation of the 
people in the dioceses or districts over which they presided 
or in which they resided. These, and various other causes, 
which this is not the place to detail, beside the folly and vice 
or crime of persecution for alleged heresy, ultimately brought 
about the great reformation in religion which took place in 
the course of the two centuries we are now surveying ; and 
here, perhaps, from not discriminating the positions in the 
state in which they were placed, and the characters or capa- 
cities in which they were called upon or entitled to act, some 
of our historians appear scarcely to do justice to the B.oman 
Catholic clergy during the Middle Ages, prior to the Keform* 
ation and the dawn of a purer faith. If the portion of the 
population of the different European kingdoms who during 
these successive ages devoted themselves to the church, and 
undertook the instruction of the great body of the people in 
the pure doctrines and discipline of Christianity, be viewed as 
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a Christiaii priesthood and as the instractors of the people in 
these doctrines and that discipline^ they, particularly the dig- 
nified clergy, acted very culpably and mischievously, so far 
as they introduced various useless institutions and practices, 
and superstitious ceremonies approaching almost to idolatry, 
for the purpose of deceiving the more ignorant portion of the 
community, and thereby increasing their power over' them ; 
and so far as they employed their sacred character, position, 
and functions for their own selfish aggrandisement, for their 
own temporal pecuniary advantage. This has been long very 
generally admitted, even in countries which still retain the 
Romish Keligion, but in an improved state, as well as ia 
those which have adopted the Beformed doctrines. 

On the other hand, the Church in these ages was almost 
the only popular principle or element in the social constitu- 
tion of the European Kingdoms, almost the only mode, except 
warfare, by which an individual could, by his talents, industry, 
and acquirements, raise himself to a higher station than that 
in which his birth had placed him. The law or usage of pri*- 
mogeniture provided for the eldest sons of the nobles, barons, 
gentry, and large landed proprietors, and enabled them tb 
maintain their numerous military retainers. The rude culti- 
vation of the ground supported the labourers ; the necessary 
dealings in the interchange of commodities, and the rude 
handicrafts for adapting the raw produce to the ordinary pur- 
poses of life, supported most of the inhabitants of towns and 
villages. But the only way, except warfare, by which the 
younger sons of large landed proprietors, or the children of 
the middle or lower classes of the community could rise to 
any eminence was through the Church, by the industry and 
cultivation of talents, which it, to a certain extent, required. 
Viewing the clergy, then, in their lay or secular capacity, 
they were, in the times we are contemplating, usually the 
i)est educated and the most intelligent members of the com- 
munity, and, so far as knowledge is power, the most power- 
ful or influential. In this way, as before noticed, the indi- 
viduals who devoted their talents and industry to the Church 
came, in the course of centuries, to raise themselves to the 
possession and enjoyment for life of a large portion of the 
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lands, and of the annual prodace of the lands, in the different 
European kingdoms; and in this point of view, so far as 
they acted legitimately, and did not employ their superior 
intelligence, wealth, and influence in enlarging to extrava- 
gant bounds their ecclesiastical authority, and in unduly pro- 
moting their temporal interests, the Roman Catholic dignified 
clergy; prior to the Reformation, merely did what the more 
powerful class or classes in the social civil community have 
almost uniformly done in all the successive stages in the 
career of civilisation. They so far checked the violence, alle- 
viated the cruelties, and softened the ferocious dispositions 
and habits of barbarous chieftains, whether sovereign princes, 
or feudal barons and their dependants. So far as they ab- 
stained from persecuting pretended heretics, or employing 
the influence which their sacred functions and superior intel- 
ligence gave them over a comparatively ignorant people, in 
introducing or sanctioning idolatrous or superstitious practices 
in worship, or in promoting an unfounded belief in their 
supernatural power ; so far as they legitimately exerted the 
influence they possessed from their superior education and 
intelligence, they did nothing more than what the moi^ able 
and intelligent feudal aristocracy and nobles did, or than the 
better educated and more intelligent middle classes, who 
have raised themselves to independence by their talents and 
industry, now do in states which we call civilised, among 
nations who have succeeded in establishing comparatively free 
and constitutional governments. During the Middle Ages, 
too, the Roman Catholic clergy, although they were often 
very unskilful and inefficient teachers of the pure doctrines of 
the holy Christian religion, were in other respects compara- 
tively useful members of civil society in the European king- 
doms. When they had raised themselves to a level with the 
hereditary nobles and large landed proprietors, their superior 
intelligence enabled them to compete with these military 
nobles and large proprietors; they were useful in giving their 
aid to the crown, and had frequently the merit of supporting 
order and regular government. If they chose for habitations 
more sheltered situations, and better and more fertile soils, 
their lands were usually better cultivated than those of their 
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lay neighbours. If^ like the nobles^ the other large proprie- 
tors of land^ and the more wealthy inhabitants^ they indulged 
in the use of luxuries and in a style of living inconsistent 
with their sacred vocation and functions, they at least in 
general '^ did not forget the poor ; " they afforded occupation 
to the industrious, and maintained a large portion of the 
population, who, from defect or excess of age, or from disease, 
were unable to earn their subsistence. And, viewed in this 
light, it is not surprising that many of the dignified clergy 
should be among the best qualified to act, and should act, as 
statesmen in the administration of the government and of pub- 
lic affairs, as members of the King's Council, and as judges in 
the Supreme Courts, or as members of the Legislative Body. 

With regard to the particular progress of the reformation 
of religion in Scotland, in the course of the sixteenth century, 
some writers seem to think that the dignified Roman Catholic 
clergy in Scotland were more rapacious than elsewhere, and 
had acquired a greater portion of the lands, and annual pro- 
duce of the lands, than in other countries ; and that this was 
one of the causes of the Reformation being carried to, a greater 
length in Scotland than in the southern part of the island. 
But we are not aware that this statement is altogether 
correct, either with regard to the Continental States or with 
regard to England, where the great portion of the lands and 
annual produce, which had been acquired by the Roman 
Catholic clergy, appears from the extensive estates of which 
King Henry VIII. assumed the disposal, and in which various 
nobles and other influential lay personages largely participated. 
In point of fact it does not appear that the reformation of 
religion in Scotland was mainly occasioned, or made the pro- 
gress It did in the sixteenth century, from the larger portion 
of territory or annual produce of the lands or which the 
Roman Catholic clergy had acquired the possession, but 
rather from other causes, such as the following : — The people 
had made considerable advances in intelligence in the course 
of the fifteenth century, and this was aided by increased in- 
tercourse and communication with the Continent. The large 
ecclesiastical benefices had for a long time been often conferred 
upon youths, as a provision for the younger sons of powerful 

VOL. XII. u 



26S Cutthatum and Proffrete of Law in Scotland. 

nobles^ or otlier large and influential prc^rietofs of lands> or 
as a provision for royal favourites, ^thout rc^rd to their 
qualifications, in consequence of the weakness of the monarchfl, 
whose favourites often proved unworthy, or as a provision for 
the adherents of the different r^ents during tiie frequent 
long minorities of the monarohs. The dergy had ceased 
to be a Christian priesthood, such as they were in the early 
ages of Christianity, and had long neglected their duties as 
the religious instructors of the great body of the people. The 
dignified clergy had, in pursuit of their worldly ambition, 
long availed themselves of their sacred stations and com- 
parative wealth, for the purpose of attaining political power 
in the State; they competed with the lai^e proprietors of 
land in luxurious living; and the lax morality, and dissipation, 
and dissolute habits of a large portion of them, degraded them 
in the estimation of a people gradually becoming more 
observant; while the popular element, otherwise b^eficial, 
here operated unfavourably, inasmuch as the sudden transiticA 
of the individual from a low origin to comparative rank and 
wealth is a trial of his virtue and self-oontroL Lastly, the 
clergy had oppressed and irritated the people, by their undue 
assumption of power, and their tyrannical proceedings in 
support of the rank and privileges and wealth they had 
acquired, particularly by their cruel persecution, as heretics, 
of all the individuals who dared to question their infallibility 
or the soundness of the religious doctrines they inculcated. 

Erom the operation of these and similar causes, towards 
the middle of tlie sixteenth century, seveml of the nobles^ 
many of the gentry, or larger proprietors of land, and tlie 
great body of the people in the Lowlands, or more cultivated 
and populous parts of Scotland, had been made aware of, and 
had become alive to, the superstitious doctrines and abuses of 
the Boman Catholic worship, as then and previously inculcated 
and observed. Although the higher clergy controlled the 
press, so fiir as it then existed, printing having been introduced 
into Scotland only in 1508, the great change in the religious 
views and feelings of the population was previously very much 
promoted by the importation, through the Netherlan<b, from 
Switzerland and the south of France and Germany, and the cir- 
culation through the Lowlands of Scotiand,,of printed religious 
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tracts, and copies of translations from Scripture ; as appears 
from yarioQS prohibitions against the importation and cir- 
culation of such works, obtained by the clergy even during 
the reign of James Y., who died in 1542. Adopting the 
views of one of the great sections of the continental reformers, 
the Scottish people and their leaders preferred the Presbyterian 
to the Episcopal form of Ecclesiastical Government. And 
the reformation of religion in Scotland was in this way 
brought about, very much through the instrumentality of the 
great body of the people, not directly by the power of the 
Crown, as in England. 

It has been said that the Scotch nobles, in particular, 
favoured the Keformed doctrines with the view of obtaining 
the possessions of the Church ; and in the more advanced 
stages of the Reformation, the nobles of Scotland, like 
those of England, appear to have been much influenced by 
this temporal consideration. But in Scotland, in the earliest 
stage of the Reformation, the nobles and gentry who adopted 
the Reformed doctrines, such as the earls of Glencairn, Argyll, 
and Errol, Lords Ruthven and Methven, Sir James Sandi- 
lands. Sir David Lindsay, Erskine of Dun, Melville of 
Raith, &C. do not appear to have had this object in view, or 
indeed could then look forward to it, with any probability of 
success. So far as regards the younger sons of nobles and 
gentry, or lai^e landed proprietors, they, as well as the 
individuals who had raised themselves in the Church from 
the lower ranks, not imnaturally wished to retain and transmit 
to their posterity, the mansions and lands which they had 
held in possession for life. And in the progress of the 
Reformation, during the remainder of the sixteenth, and in 
the course of the seventeenth century, great abuses took 
place in this way, enriching certain nobles, and gentry, and 
royal favourites, at the expense of the Church. 

The influence and effects of the reformation of religion in 
Scotland were great. It probably retarded for a time the 
advancement of the people in the ordinary arts of life, manu* 
factures, navigation, and commerce, inasmuch as the attention 
of the body of the people was withdrawn from these worldly 
pursuits to the concems of a future life. But this with- 
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drawal was onl j temponuyy and would have been much leas 
an impediment to arts and o(»nnieroe, if the adoption of the 
Reformed faith had been allowed to take place gradually, 
without persecution, and the cruel oppression practised and 
inflicted bj the Soman Catholic dergy, and their unwise 
political rulers and supporters. On the other hand, beside 
the establishment of a purer faith, and a great improvement 
in moral habits, one great advantage of the religious reform- 
ation wlis its tendency to invigorate, and render more 
energetic the zeal for civil liberty, and thereby to promote 
that righteous cause. 

In 1528, during the n^ency of Albany, at least before 
James Y. assumed the supr^ne power, the persecution as 
Heretics of the Scottish Beformers, urged on by Chancellor 
Beaton, may be said to have commenced in the case of the 
amiable and accomplished Patrick Hamilton, the pupil and 
friend of Luther and Melancthon. King James Y. also un- 
happily yielded too much to the ui^ency of the higher 
Boman Catholic Clergy, particularly of Archbishop Beaton. 

In point of historical fact, under the Queen Begent, during 
the minority of Queen Mary, the miseries inflicted on the 
people were not so great, until she had accomplished her 
object in the Marriage-alliance with France. But persecu- 
tion was then more seriously resumed, imtil the Lords of the 
Congregation, as they were called, were reduced to the neces- 
sity of resisting the Queen Kegent's Government, and of re- 
sorting to the assistance of Queen Elizabeth, in order to 
enable them to expel the French troops whom the Queen 
Begent had introduced. This led to a treaty of peace, by 
which this civil war was terminated in 1560, and soon after 
the estates of the realm formally abolished the papal jurisdic- 
tion, prohibited the celebration of mass, rescinded all the pre- 
vious laws in support of the Boman Catholic Church, and 
recognised the Beformed faith. 

Notwithstanding this parliamentary recognition by the 
state, the unfortunate Queen Mary was so unwise, as to adopt 
various measures for the restoration of Popery, which, however, 
ended only in the resignation of her crown to her son, in the 
appointment of Earl Moray as Begent, and in her subsequent 
retreat to, and unjust detention and treatment in, England. 
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During the regency of Moray persecution ceased^ the peti- 
tions of the General Assembly were attended to, and a fa- 
vourable arrangement with regard to the Thirds of Benefices 
was then agreed to. Farther, without entering into the pro- 
ceedings of the Church, particularly in 1560 and 1567, after 
he had become of age, had assumed the government, and 
had concluded his marriage, James YI., in a parliament held 
in 1592, formally consented to and concurred in an act of 
parliament or regular statute, which not only rescinded or 
explained the acts of 1584, revising Episcopacy, but esta- 
blished the Presbyterian government of the Church in its 
general assemblies, provincial synods, presbyteries, and kirk- 
sessions, with the several branches of their jurisdiction in 
all spiritual matters of doctrine and discipline, as claimed by 
the Church, and recognised by the State. 

It thus appears, that during the period which elapsed be- 
tween the death of James IV., in 1513, and the end of the 
16th century, after the Queen Regent's unsuccessful attempt 
to maintain by force the Koman Catholic religion and repress 
the Keformers, and after the equally vain attempt of Queen 
Mary to restore that religion and form of worship, the body 
of the people of Scotland suffered less cruel persecution, than 
the English people seem to have done under Queen Mary ; 
and, being allowed to worship God in the way they thought 
best, had more leisure to attend to their ordinary occupations 
of agriculture, rearing cattle, and fishing, of manufactures, 
still rude, and of foreign trade ; and had comparatively less 
to endure, than what unhappily awaited them during the 17th 
century. 

About this time, also, the policy of the English Govern- 
ment in relation to Scotland underwent a considerable change. 
After the cessation of the celebrated intestine wars between 
the Houses of York and Lancaster, as competing claimants 
of the Crown, which were so adverse to the welfare and 
advancement of the English people, and after the re -establish- 
ment of a firm government, the sovereigns of that kingdom 
renewed their interference with their northern neighbours. 
But they now abandoned as hopeless their former schemes of 
conquest and subjugation. The naval expedition which 
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Henry VIIL despatched to Leith, and which, through the 
grossly negligent conduct of the R^ent Anan, was allowed 
to plunder Edinburgh and the cultiyated country around 
that city, and then to set fire to it, and carry off the booty, 
with the troops, in the fleet, was the last act of yiolent 
aggression by the English monarchs against the Scottish 
people. For the attainment of her ambitious purposes. Queen 
Elizabeth resorted to the more inglorious, but more wily and 
prudent policy of sowing dissensions among the Scottish 
nobles |tnd large proprietors of land, supporting the fections 
against the Crown, and bribin'; and corrupting such states* 
men as could be influenced by such unworthy motiyes. 
And, while her conduct to her unfortunate royal relative was 
most unwarrantable, unjust, and internationally illegal, the 
only benefit which Scotland appears to have derived from her 
interference, was the support she afforded to the Lords of the 
Congregation and the Reformers, 

Such was pretty much the social condition of the people 
of Scotland during the 15th and 16th centuries, &om the 
commencement of the reign of James I. to the accession of 
James Y I. to the English throne. The manifestly erroneous 
general description given by Mr. Hume of the Scottish 
people during these ages can, in the case of such a highly 
eminent philosopher and historian, be ascribed only to the 
melancholy and deplorable influence of political party bias 
and personal prejudice, from which the ablest individuals are 
not exempted, and to which they are frequently insensible,— 
the consequence very much of the peculiar circumstances in 
which they have been placed, or events to which they have 
been subjected. 

A nation, especially consisting of a population far from 
numerous, cannot justly be said to have been ignorant, rude, 
or barbarous, unlearned, or negligent of the education of 
youth, which founded three universities', — those of St. An- 
drew's, Glasgow, and Aberdeen, in the 15th century, and the 
University of Edinburgh and Marischal College of Aberdeen 
in the 16di century ^ ; especially when it is borne in mind that 

> St Andrews, in 141S; Glasgow, in 1450: Aberdeen, in 1494. 
' Edinburgh, in 1532; Marischal College, Aberdeen, in 1593. 
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these educational institutions were aoeessible, in point of 
expense, not merely to the sons of nobles or gentry, or 
larger proprietors of land, but to the younger sons of e^en 
the smaller proprietors of land and to the children of tenants, 
whose permanent leases had so far secured to them a return 
for their industry, of dealers in grain and flour, of ship* 
owners, and of home or foreign merobants> though of incoa* 
edderable wealth* 

The dignified Boman Catholic clergy in Scothuod appear, 
indeed, to haye been ridiculed by the Beformers for their 
ignorance; and this censure appears to have been weU 
founded, so &r as regarded the younger sons of nobles and 
gentry, and royal favourites, who received grants of ecclesiafih 
tical benefices in eommendamf as a provisional when in early 
youth* As formerly noticed, the knowledge of Latin was 
early obtained and diffiised, in Scotland, from and through 
the Church* But the Scotch are alleged to have been late 
in acquiring any knowledge of Greek. In this respect, how« 
ever^ they do not appear to have been much behind the Con- 
tinental nationa The study of the Greek language does not 
appear to have been mudi cultivated in the Western Hie- 
rarchy till after the fall of the Eastern Empire, by the cap- 
tare of Constantinople by the Turks ; and Greek appears to 
have been publicly taufi^t at Montrose^ in Scotland^ in the 
years between 1530 and 1540* 

As little can a people be justly said to have been barbarous^ 
or far behind in civilisation, literature, art, and science, in 
the fifteenth and sixteenth centuries, when in those ages it 
produced such men as Napier of Merchiston, and Buchanan. 
The former, while the study of mathematics was but little 
cultivated in the University of Cambridge, was the discoverer 
of the logarithmic calculus, — an invention wUcli, as professor 
Playfair observes, came from the hands of its author so 
perfect, that since his time it has never required, nor received 
any material improvement. The latter (Buchanan) was dis- 
tinguished not only by his highly poetical version of the 
Psalms in Latin, almost equalling the original, but also by 
the composition, (long before Grotius and Pufendorff had 

u 4 
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illuminated the Continent on the Law of Nature and Nations^ 
and a century before the appearanoe of Locke's celebrated 
essay "on Government,") of his treatise De Jure Begni apud 
Scotos ; which Professor Dugald Stuart observes, "although 
occasionally disfigured by the indignant temper of the writer, 
warm from the schools of ancient Greece and Rome, bears in 
its general spirit a closer resemblance to the political philoso- 
phy of the eighteenth century, than any work which had pre- 
viously appeared." His classically elegant history of his 
native country, written in Latin as pure as modem times ad- 
mitted, likewise contains many sound, and, for the age in 
which he lived, profound views. At the same time, of course 
it is to be regretted that he allowed himself to be so much 
influenced by party-spirit, political and religious, too pre- 
valent in the south, as well as in the north of Britain, but 
which seems to have been hitherto found unavoidable for the 
accomplishment and maintenance of a free constitution of 
government. It is also to be regretted, that he endeavoured 
to adorn the early annals of his native land, by the intro- 
duction into his narrative of traditionary myths and fictions, 
apparently in imitation of the great historian of republican 
Bome.^ 

Having thus made some remarks on the social condition 
of the Scottish people, from the earliest times to the union 
of the crowns of England and Scotland, we proceed to take 
a somewhat more particular view of the Statute Law, and of 
the Common Consuetudinary Law, during the period just 
referred to, or during the fifteenth and sixteenth centuries. 

Statute Law, 

For upwards of a century and a half, the Statutes of Scot- 
land from 1424 have, from time to time, been collected and 
printed; and the collection was finally completed in the 
recent splendid edition of eleven volumes folio, of which we 
gave some account. 

These Statutes, particularly the older or earlier ones, are 
short, expressed briefly, and generally with great perspicuity. 

See Niebuhr and Arnold. 
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And many of them were of great importance to the people. 
Of these last we shall notice a few* 

Agricultural Lease for a Definite Term rendered Real 

The Statute of James II. 1449^ cap. IS., is stated to have 
been passed for the safety and encouragement of the poor 
people who labour the ground; and enacted^ that persons 
who have leases of lands ^' in tack and assedation^" as it was 
called^ for a term of years, such as to aflPord time for the 
tenant receiving a return for his industry and outlay of 
capital, should be secure in their possessions, not only against 
the granter of the lease and his heirs, as they were formerly 
at Common Law, when the right was deemed personal, but 
also against third parties acquiring the lands by purchase, or 
by attachment for debts; thereby making the right of " tack 
and assedation," for its stipulated duration, real against all and 
sundry. This CQrtainly was a wise and salutary enactment, 
especially at so early a period, and worthy of the imitation of 
legislatures whose pretensions are much higher than those 
of the Parliament of Scotland in the fifteenth century. 

Registration of Deeds affecting Rights to Land* 

By the Act of James U. 1469, cap. 39., the King's Bolls 
and Registers were directed to be put in books, which were 
to have the same fsuth that Bolls had had before. And by 
the Act of James Y. 1503, cap. 89., and 1540, cap. 79. ; of 
Mary, 1555, cap. 46.; and of James VI. 1587, cap. 64., 
various provisions were made for securing a record of the 
sasines of the vassals of the Crown, that the King might 
know his tenants in capite, and that all others having interest 
might have recourse thereto. 

Courts of Law and Judicial Procedure. 

The history of the King's Council, or Aula Begis, of the 
great officers of state, of whom it was composed, and of its 
division, in time, into various judicatories, appears in Scotland, 
from the time of Malcolm Canmore, to have been similar to 
that of the other feudal kingdoms of Europe. Amcmg the 
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great officers of the Aula Begis^ one of the most emine&t was 
the Justiciarius ; and in criminal matters, while the minor 
delinquencies were repressed by the local magistrates of the 
Crown, the aheriffiii of counties, and the provoeta and baillies 
of royal burghs, the more heinous offences and crimes were 
tried by the lord justice-general, the justice clerk, and other 
judges appointed by the Crown, in circuits made throughout 
the country, once, and afterwards twice, in the year, at 
courts held at the principal royal burghs. In these Courts of 
Justiciary, whether held in the metropolis, or in the circuit 
towns, the lieges when accused bad, from time immemorial, 
even during the reigns which preceded Alexander III. and 
Robert I., as appears from the ancient documents printed in 
the first volume of the Statutes, edited by Mr. Cosmo Innes, 
the benefit of trial by jury, or of a remit to the knowledge of 
an assize of sworn men, de probiarihiis patruB, And the 
chief abuse of which the people had to complain, in the 
ordinary administration of criminal justice, was the frequent 
grants of regalities, as they were called, by the Crown, 
either lavishly conferred on favourites, or impetrated from its 
weakness. The grantees were called Lords of Regality, from 
the judicial powers bestowed being similar to those of the 
Crown; and they had the privilege of repledging from the 
King's Courts of Justiciary, that is, of claiming the trial of 
any person accused of a criminal offence, who was amenable 
to the jurisdiction of the Regality, upon oondition of admin- 
istering justice to the individual within a year. 

Whetlier trial by jury, or assize, was originally in general 
use in Scotland, in cases of mere civil right, is doubtfuL The 
ancient documents published by Lord Hailes, and more 
recently by the Deputy Clerks Registers, Tbomas Thomson 
and Cosmo Innes, esquires, of which the authentidty app^ffs 
to be undoubted, show that recourse was had to a jury, or 
inquest, or assize, in various civil cases ; sudi as for ascertain- 
ing scathe, or the amount of damages^ or reparation for 
injury ; or i»:opinquity to a deceased person ; or age ; or the 
nature and extent of disease, aa disabling from the discharge 
of public duties ; or marches, the boundaries of lands ; or 
the violent assumption of possession of tenem^tB within 
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burghs. The returns to brieves of mort-ancestrie, and other 
brieves issued from the Chancery, were made through the 
intervention of a jury. And it is well known that, before the 
passing of the late statutes, establishing trial by jury in civil 
causes, the retours, or returns to such brieves, as continued 
to be in use, were made by the verdict of a jury. But, 
whether the aid of a jury was resorted to in all questions of 
disputed fact, by the members of the Eong'a Council, or by 
the depute judges, whom the King appointed from time to 
time for the adjudication of civil causes, and who went by 
the name of Auditores querelarum, does not appear to be 
distinctly ascai^ined. 

By the Act 1425, cap. 65., James I. instituted a new Court, 
known by the name of the Session, to conust of the chan- 
cellor and certain persons to be chosen by the King out of 
the three estates of the realm, to sit three times in the 
year, for determining aU complaints and causes competent 
before the King and his Council. But the constitution of 
this Court wa: found inconvenient ; and by Act 1503, cap, 
58.J there was established a daily Council, chosen by the 
King, to sit continually in Edinburgh, or where the King 
should appoint, to decide in all civil causes and complaints 
daily, as they occur, with the same powers as the Lords of 
Session. But this constitution of Court was also found in* 
convenient; and in 1531, the Pope, Clement YIL, having 
at the request of his kinsman, the Duke of Albany, issued 
a bull^ directing a contribution of 10,000 ducats to be raised 
from the Scottish bishoprics and monastic institutions, for 
the maintenance of the judges, upon condition of one half 
of them being ecdesiastics ; James Y., following out the 
plan of his uncle, the Duke of Albany, by a series of Statutes 
from 1532 to 1540, established as the Supreme Civil Court 
the Lords of Council and Session, and the College of Justice, 
on nearly the same footing, on which they continued till the 
present century. The Court was to consist of fourteen 
persons, half-spiritual, half-<temporal, with a president, and 
was to sit permanently in Edinburgh, and to decide in all 
civil actions whatever. The judges were to be denominated 
Lords of Council and Session, or Senators of the College of 
Justice, which college was to be composed likewise «''* ' 
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Faculty of Advocates, and of the Society of Clerks to the 
Signet, (afterwards commonly called Writers to the Signet,) 
the members of which two bodies were to be admitted only 
after examination and trial to practise in their respective de* 
partments before the Supreme Court. 

Such continued to be the constitution of the Supreme 
Civil Court of Scotland down to the year 1808, with a few 
important modifications, particularly that effected by the Act 
1640, cap. 26., which suppressed the distinction between 
temporal and spiritual judges, and ordained the whole 
number to consist of laymen ; and which Act, though passed 
during the usurpation of Cromwell, has since been all along 
observed. 

In the institution of the College of Justice, King James V. 
and his advisers are said, by Sir George Mackenzie, to have 
imitated, as their model, the Parliament of Paris. On the 
other hand, they seem to have aimed at giving the Court the 
popular feeling of a jury, by making the judges equal in 
number to the national customary number of the assize. But 
the institution of so numerous a Court, besides its obvious 
tendency to diminish the feeling of responsibility in the 
individual judges, appears to have been adverse to its having 
frequent recourse to a jury, or to any extension of the 
use of an assize, which had previously existed. And such 
historically was the fact, although the late very learned and 
able Lord President, Sir Hay Campbell, seems to have 
thought, that, by the law of Scotland, as it stood at the com- 
mencent of this century, the amount of damages to be awarded 
in reparation of injury, might have been ascertained by the 
use of an assize, or the verdict of a jury. At all events, so 
far were the Scotch from being ignorant of trial by jury, (as 
is sometimes supposed,) that from time immemorial, as we 
have seen, they knew and practised that invaluable institution 
in all cases in which it is mainly useful, namely, in all trials 
for criminal offences, where the irresistible power and force of 
the State or Government are directed against the individual 
delinquent, and particularly in trials for crimes against the 
Soverign, State, or Government, such as treason o^ sedition. 
And in all such trials for crimes and offences, they employed 
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the convenient appendage of a pnblio prosecutor, and, when 
requisite, the appointment of counsel to defend the accused. 

Farther, in the institution of the Court of Session, whatever 
may have been its defects otherwise in the correct and speedy 
administration of justice. King James Y. had at least the 
merit of endeavouring to remove the means of oppression 
out of the hands of the Feudal Barons, and of renderiDg the 
Supreme Civil Court of his kingdom permanent and respect- 
able, by associating, for judicial purposes, such a numerous 
body of educated men, as might have resisted the dictation of 
the turbulent nobles, and was likely to unfold, and improve, 
the common consuetudinary law of Scotland. Even Buchanan, 
although not free, as a historian, from party- spirit, political 
and religious, admits, with regard to the judges of the Court 
of Session, ^^ Quod ab iis, ab initio, multa utiliter erant ex- 
cogitata, ut jus aequabile diceretur." But we fear there is too 
much truth, at least for a considerable period, in what he 
adds, ^' Tamen, qui sperabatur eventus, non est consecutus." 
The power given to the Chancellor to preside, when he 
pleased, and the power reserved to the King to introduce 
three or four Members of his Privy Council to influence the 
deliberations, and give their votes, were certainly unfortunate 
parts of the Institution. During the remainder of the sixteenth 
century ; during the factious, tumultuous, and disastrous reign 
of the daughter of James Y., the fair but unfortunate Queen 
Mary, and likewise during the factious and tumultuous mi- 
nority of her erudite but vain and unwise son, James YI., 
the judges of the supreme civil and criminal Courts certainly 
do not appear to have sustained the judicial character ; not 
generally from any want of intellectual talent, or knowledge 
of the law, but from the want of moral rectitude and firmness 
to resist the allurements of ambition, and the undue influence 
of family connection and pecuniary corruption. The judges, 
in short, appear to have participated in the vices, and culpably 
or criminal habits, of their times. 

Upon this melancholy period of the Scottish history we 
may remark, although certainly it is no consolation, and still 
less affords any justification, that similar unjust and criminal 
^ts of violence were committed during the corresponding 
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period in England, during the reigns of Queen Mary and 
Queen Elizabeth, and that judicial venality was unhappily 
not unusual in England during the reign of James YI., after 
his accession to the throne of that kingdom. 

And we have only further here to observe, as affording 
some consolation, that the ordinary administration of the 
common customary law in Scotland, among private indivi* 
duab of the middle and lower classes, was not so much affected 
by the State misdemeanours of the judges, and that even 
during the factious period alluded to, some attention was paid 
by the Government to several objects intimately connected 
with the private jurisprudence of the country. 

Colkction and Promulgation of the Law, Statutory and 
CotntnoTu 

Considerable desire appears to have been shown by the 
Government of Queen Mary for a revision, not only of the 
Statutes passed since the return of James I. from England in 
1424, but also for the collecting and printing of the Statutes, 
from the accession of Robert I., in 1306, to the return of 
James L, and for ascertaining what were the previous and 
more ancient laws of Scotland. From the sweeping away 
of all previous public or national records by Edward I., this 
was rendered a difficult task. And the difficulty was pro* 
bably increased by the transmission to, and circulation or 
compilation in, Scotland of two tracts, entitled Kegiam 
Majestatem and Qaoniam Attachiamenta, manifestly copied 
from two English treatises, composed in an age much later 
than the period to which these two pretended and fictitious 
Scotch compilations are ascribed. 

To John Lesley, Bishop of Koss, as observed by Mr. 
Cosmo Innes in his excellent preface, we are indebted for 
the commission issued by Queen Mary in 1566, proceeding 
on the ** necessity that certain learned, wise, and expert men, 
who best know the laws, should be chosen to see and examine 
the books of the law, and set them forth to the knowledge 
of her subjects;'* and therefore appointing certain commis^ 
sioners to "visie, sycht, and correct (to inspect, examine 
or revise and correct) the laws of this realm, made by 
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her and her most noble progenitors, by the advice of the 
three estates in Parliament ; beginning at the books of the 
law called Begiam Majestatem and Quoniam Attacluam^ita, 
and so following the prepress of time, so that no others bnt 
the sud laws, < sychtet, mendet, and conectet' (revised, 
amended, and corrected,) by her commissioners, shall be 
printed, or have place, faith, or authority, before any of her 
judges and justices." But the execution of the whole of 
this commission appears, as observed by Mr. Innes, to have 
been found a task of serious difficulty; for the Commis- 
sioners, probably in consequence of the subsequent political 
events, printed rath^ precipitately only one single volume, 
containing merely the Acts of Parliament from 1424 to 1564. 

A few years afterwards, the Earl of Morton, when regent, 
ai^ears to have formed a similar plan ; and at a Convention 
of Estates in 1574-5, a commission was issued of a still 
more extensive nature; but upon Earl Morton being com-* 
polled to resign the regency, the Commissioners do not appear 
to have proceeded with the task assigned them. 

In the first of the commissions before mentioned, beside 
Lesley, Bishc^ of Boss, and other bishops and nobles, we 
find the names of Sir Bichard Maitland, of Lethington, 
Keeper of the Privy Seal ; Sir James Balfour, of Pitten- 
reich, Clerk of the Begister ; and Mr. Edward Henryson, 
LL.D., all distinguished for great talents and learning. In 
the subsequent commission, immediately after the officers of 
state and the nobles, and before the President of the College 
of Justice, we find the name of James, Commendatar of 
Pittenweem ; and this appears to have been the same person 
as Sir James Balfour, of Pittenreich. For, while previously 
a Lord of Session and Clerk of Begister, he received, in 
tS^tember 1567, a grant of the Priory of Pittenweem in 
commend^n, and when afterwards promoted to be President 
of the Court of Session, in December 1567, he is designated 
m the books of that Court, as *^ Commendatarius de Fitten-* 
weem. Prices." l^ere is thus reason to believe that the 
work ascribed by tradition to Sir James Balfour, which re- 
mmned m manuscript in the library of the Faculty of Advo* 
cates for a century and a half, from which various extracts 
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were frequently taken by lawyers, and which was nltimately 
printed by Walter Goodall in 1754, under the title of 
** Practics,'' or " A System of the more Antient Law of 
Scotland," was, if not entirely, to a great extent, compiled 
by him, in execution by him individually of the task which, 
along with others, he had undertaken under the two commis- 
sions before mentioned. From his age when appointed one of 
the Commissioners by Queen Mary, it is prob«ible Sir James 
may have taken the assistance of younger lawyers, such as 
Dr. Henryson, who was placed on the bench in 1566, and 
wrote the preface to the edition of the Statutes undertaken 
during that year. K Sir John Skene, to be afterwards 
noticed, had assisted in this work, he would probaUy not 
have failed to claim the merit of having done so, in some of 
his subsequent printed works. At all events, though de- 
fective in many repects, it is the best systematic account of 
the Law of Scotland, as understood and practised at the close 
of the sixteenth century. 

In the year 1592, an Act of Parliament was passed and a 
commission issued by King James YL, for the revision of the 
whole Laws of Scotland, with a view to their being ascer- 
tained so far as valid, and printed for the use of the subjects. 
And this task seems to have been devolved substantially upon 
Sir John Skene, advocate, appointed Clerk of SrCgister, and 
promoted to the bench in 1594. 

Like the preceding Commissioners, Sir John Skene began 
with the printing of the Statutes, already on record and 
printed, from the reign of James I. downwards. But the 
execution of even this easiest part of the task, as observed 
by Mr. Innes, although lauded at the Convention of the 
Nobility and Estates in 1598, does not appear, upon investi- 
gation, to have been conducted with accuracy. In 1607, Sir 
John Skene submitted to the Parliament of Scotland, the 
result ostensibly of his laborious researches and critical ex- 
amination, in a volume prepared for the press, under the title 
of " The Auld Laws of the Realm before the Days of King 
James L," containing the treatises called Regiam Majestatem, 
and Quoniam Attachiamenta. And in 1609 this volume 
was printed, and was received with great favour. But by 
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this time the able lawyers Sir Richard Maitland^ Sir James 
Balfour, and Dr. Henryson, the Commissioners formerly 
named, had all died ; and it does not appear that any of the 
contemporary lawyers had critically examined and compared 
these printed treatises with the original manuscript. Indeed 
the ingenious and acute^ as well as learned. Sir Thomas 
Craig, of Biccarton, the author of the " Jus Feudale," denied 
the authenticity of these treatises, thus held out as law, not 
long after their publication. In 1681, Lord Stair concurred 
decidedly with Sir Thomas Craig, "that the books called 
Begtam Majestatem and Quoniam Attachiamenla form no 
part of our law, but were compiled for the customs of Eng- 
land, in thirteen books, by the Earl of Chester, and by some 
unknown and inconsiderate hand stolen thence and resarci- 
nate into these four books, which pass amongst us." Mr. 
Bayne, Professor of the Municipal Law of Scotland in the 
University of Edinburgh, in 1726, also expressed " his sur- 
prise that so many of his countrymen complained of Sir 
Thomas Craig for declaring against the authority of the 
book, — I mean (says he) the whole collection, as it stands; 
for he has done more honour to our law, in the discarding 
from it a collection of laws, which, he justly says, never re- 
ceived the sanction of the legislature, than those men do, who 
would blindly adopt them, without distinction, upon a wild 
imagination of their antiquity, which has no foundation." 
Nay, " the fidelity of Skene, as an editor (says Mr. Cosmo 
Innes, in his preface to the first volume of the late splendid 
edition of the Statutes), was questioned by the late Lord 
Hailes, who put Skene's edition to the test by collation with 
the existing manuscripts. And scarcely any one will now 
venture to dispute the observation of that leained and candid 
critic, that, to all appearance, Skene was a careless, if not 
an unfaithful, publisher." 

The result is, that nothing is to be held as the statute 
law of Scotland, but what is contained in the second and 
nine following volumes, in folio, namely, the Statutes from 
the reign of James I., in 1424, to the Legislative Union of 
the two kingdoms, printed between fifty and thirty years 
ago, under the direction of the able and learned Thomas 

VOL. XII. X 
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Thomson, Esq., lately Depute Clerk Register, and in the 
first volume, prmted in 1844, under the direction of Cosmo 
Innes, Esq., present Depute Clerk Register, who, in pro- 
secution of the plan, so far executed by Mr. Thomson, has, 
with great discrimination, accuracy, and fairness, pointed 
out and explained, what are really to be held as the actual 
ancient laws of Scotland prior to 1424, as prdved by the 
few authentic manuscripts still extant. 

Eminent Writers on Law. 

In noticing the progress of the law of Scotland prior to 
the union of the Crowns, we have been led to mention the 
names of several eminent judges and lawyers. And the 
question occurs. Did the law of Scotland owe any great 
improvement, during the fifteenth and sixteenth centuries, to 
single individuals? The habit of most historians, ancient 
and modem, and perhaps of the public generally, is to ascribe 
any great improvement in the law of a country to great 
early legislators — a sort of supernatural beings. We con- 
ceive this theory is, to a certain extent, imaginary ; and we 
are disposed to hold, as the dictate of experience, that the 
gradual improvement in the law of a country is mainly to be 
ascribed to the increased intelligence of the nation, and the 
accumulated usages and rules of conduct, habitually observed, 
transmitted from generation to generation, partly and at first 
by oral tradition — partly and afterwards by written or 
printed documents. At the same time there can be no doubt, 
that, in law, as in the other arts and sciences of life, indivi- 
duals of higher talents and industry from time to time arise, 
who hasten the advancement of the nation in civilisation 
generally, as well as in law ; and it is proper to mark the 
event when it occurs. 

During the period we are contemplating, the legal talents of 
Sir James Balfour are imdisputed. His plan, in his " Prac- 
ticks," of exhibiting the law of Scotland as it existed in his 
time, by classifying, with the regulations and provisions of 
the successive Statutes as passed from time to time, the re- 
sult of the judgments of the Supreme Court, both prior and 
subsequent to its renovation by James V., and also the more 
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ancient Statutes from David L to James L, so far as estar- 
blisbed by authentic muniments, appears to be good. And 
his chief error, if that error is to be attributed to him, and 
not to those who copied or transcribed the original ^' Frac- 
ticks" left in manuscript, was including in his treatise and 
classification, the regulations contained in those spurious 
documents, the Begiam Majestatem and the Quoniam At* 
tachiamenta. 

For Sir John Skene, we regret, we cannot say so much. 
He appears to have been a clever and industrious man. But 
we oiiinot represent him as having meliorated the law of his 
(XMntry, either by his ipaccurate edition of the Statutes, 
most of which had been printed before, or by his for a time 
misleading his countrymen, by mixing up the scanty remains 
of the ancient statutes and usages of Scotland, which are au- 
thenticy with two treatises of English law and usage, which 
were not published in England till ages after the period to 
which they were ascribed, and exhibiting this compilation as 
the genuine ancient laws of the realm. What were his 
motives for doiug so, we pretend not to say ; whether it was 
personal vanity, or perhaps a pardonable, but very erroneous, 
patriotic feeling, which led him to indulge the alleged failing 
of his countrymen — their excessive zeal to uphold the anti- 
quity of their national independence and laws ; which, a little 
reflection might have convinced him, may be more effectually 
and quite sufficiently established, without the meretricious aid 
of awkward fictions. 

Sir Thomas Craig, of Biccarton, who lived towards the 
end of the sixteenth and about the beginning of the seven- 
teenth century, was a man not only of vast and varied learn- 
ing, but of high talents and industry, and well qualified to 
have promoted the municipal or internal jurisprudence of his 
country. But he did not confine himself to the feudal 
customs of Scotland alone ; he devoted himself in his studies, 
and in the composition of his ** Treatise de Feudis," to the 
history and exposition of the general principles and practice 
of the feudal law throughout the European nations. And his 
work, accordingly, is not a book of mere Scotch law, although 
apparently entitled also to that appellation in the opinion of 

X 2 
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Lord Stair, who observes, — " Our countryman Craig, of 
Biccarton, has largely and learnedly handled the feudal rights 
and customs of this and other countries in his book, ^ De 
Feudis;' and, therefore, we shall only follow closely what, 
since his time, by statute or custom, has been cleared or 
altered in our feudal rights, which is very much since he 
wrote in the year 1600." 

Of the Study of the Roman La/Wy end its Influence on the 
Development of the Common Law of Scotland. 

Since the ancient population of Scotland to the North of the 
Frith of Forth or Tay do not, as we formerly noticed, appear 
to have been ever subdued by the Boman arms, and reduced 
into a province, or to have been benefited by the consequent 
adoption of Boman arts, habits, and usages, as in the conti- 
nental provinces of the Western Empire and in England ; 
we are not to look in that part of Scotland for what has been 
shown by M. de Savigny to have been the primary source of 
the influence of the Boman law throughout the greatest part of 
Europe. In the southern part of what came afterwards to be 
called the kingdom of Scotland, united under one sovereign, 
namely, the Lothians, the districts between the Forth and the 
Tweed, and between the Clyde and the Solway Frith, this 
primary influence of the Boman law may possibly have ex- 
isted to some extent. But the chief part of their earlier ac- 
quaintance with Boman civilisation and legislation, the people 
of Scotland appear to have derived from the Bomish clergy, 
after their converaon to Christianity. For In Scotland, as 
in the other European kingdoms, the clergy became not 
merely the instructors of the people in religion, but the edu- 
cated class of the community, not merely learned, but active, 
sagacious, and skilful in the arts of life; so that they 
managed in time to occupy most of the principal offices of 
government, which required comparatively superior talents 
and learning, whether civil or ecclesiastical. And, along 
with what received the appellation of the Canon law, they 
also introduced and difiused a knowledge, to a certain ex- 
tent, of the Boman civil law. Of the intimate connection, 
in Scotland, of the clergy with the law, and of their influence 
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over it, there can scarcely be a stronger proof than the fact 
before noticed, of Pope Clement VIL having, at the request 
of his kinsman, the Duke of Albany, in 1531, issued a bull 
directing a contribution of 10,000 ducats to be raised from the 
Scottish bishoprics and monastic institutions, for the mainte- 
nance of the judges or senators of the College of Justice, 
established by King James Y., upon condition of one half of 
them being ecclesiastics. From the time at which the art of 
printing was introduced into Scotland, it does not appear that 
any copies of the Digest, Code, or Novels^ or even of the 
Institutes, were thrown off, so as, in that way, to diffuse, at 
an early period, any knowledge of Roman jurisprudence* 
But, from the constant communication and intercourse of the 
clergy with Rome, copies of the works just alluded to must 
have found their way into Scotland, from Italy, not long 
after they had become frequent in that country: and at a 
later period such copies, it appears, were imported into Scot- 
land from France, Flanders, and Holland. 

Further, the influence of the Roman Jurisprudence in 
modifying the Commcm Consuetudinary Law of Scotland 
was, in later times, greatly promoted by the habij;. of the 
young Scotch lawyers, generally the sons of the. gej^try or 
smaller landed proprietors, of the clergy, and of tfae^ middle 
classes, who had accumulated a competency by their trade or 
manufactures, in going usually to the Continent, — at first 
chiefly to the Universities of Italy and France, — to complete 
their studies in the Roman as well as the Canon Law. This 
practice and fashion, which may be traced from about the 
fifteenth century, if not earlier, was, of course, encouraged by 
the matrimonial connexions with the reigning family in France, 
formed by King James Y. and his daughter. Queen Mary. 
And prior to the establishment of the Reformed Fsuth in 
1560, and prior to the establishment of Presbyterianism as 
the national religion, in 1592, it appears from authentic docu- 
ments still extant, that many of the most eminent lawyers, 
who were raised to the Bench, or entrusted, as commissioners, 
with the revision of laws, during the fifteenth and sixteenth 
centuries, while they commenced the study of Jurisprudence 
in the Scottish Universities, usually finished or completed 

X 3 



302 VulHvation arid Progress of Law in Scotland. 

their studies, particularly of the Boman or Civil Law, in the 
Universities and Schools of Law in France, such as those of 
Paris, Toulouse, and Poictiers. 

The reformation of religion in Scotland, which we have 
seen was first recognised and established in 1560, which was 
afterwards regularly settled by statute into the Presbyterian 
form of ecclesiastical government in 1592, and which was 
finally and completely established at the Revolution of 1688, 
it has been alleged, was adverse to and retarded the civilisa- 
tion of the nation. But this allegation is not correct* From 
the course which it took in Scotland, the Reformation clearly 
purified the national faith, promoted the morality and intelli- 
gence of the great body of the people, and, by the religious 
zeal thus excited, diffused a general spirit of independence, 
and invigorated the disposition and resolution of the nation 
to maintain their political and civil rights and liberties. It 
did not, perhaps, equally advance, at the time, the material 
arts, subservient to the conveniences and elegancies or lux- 
uries of life. But it did not retard the acquisition of scientific 
knowledge or the progress of literature. And as little, as in 
Holland, was the Reformation found at all adverse to the 
adoption of such parts of the Roman law, as were applicable 
to Scotland. When the subsequent union of the crowns and 
the legislative union of the kingdoms had put an end to the 
connexion with France, which the attempts of the Norman 
monarchs of England, at the subjugation of Scotland, had 
in a great measure produced, the lay or secular students of 
the Roman law, instead of going to Italy or France, resorted 
to the Protestant Universities of the Netherlands. And 
many of the most eminent lawyers who were raised to the 
Bench commenced or completed their legal studies at the 
Universities of Groningen, Leyden, and Utrecht. 

But as the Roman Law was never deliberately adopted or 
sanctioned by the Legislature of Scotland as part of the law 
of the realm, it was studied and applied by judges, practising 
lawyers, and professors in universities, merely so far as its 
principles were consistent with the Statutes and ancient Com- 
mon Consuetudinary Law, and applicable to the state rf 
society in Scotland. 
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In a feudal kingdom, where the monarch had little power, 
and was very much controlled by turbulent barons, where 
the duties of allegiance, as subjects, consisted almost entirely 
in military service, and where lands were held by military 
tenure, the laws of civilised republican or imperial Rome 
could have little application or influence against or over the 
ancient customs and usages, which had taken deep root and 
gradually grown up in such a state of society. As in the 
other feudal kingdoms of Europe, the public or constitutional 
law of the state was formed and regulated by these ancient 
usages. In ordinary Criminal Law, we have seen that in 
Scotland the inestimable Consuetudinary institution of Trial 
by Jury was justly maintained, and happily triumphed over 
the occasional grants by the monarch of jurisdictions called 
Regalities, which were so frequently abused under the absurd 
privilege of repledging. Nothing in the Criminal Law of 
Scotland appears to have been suggested by, or borrowed 
from, the Boman Law, except the wise institution of a public 
prosecutor, and the humane practice of the appointment of 
counsel to defend persons accused of offences. * 

In the succession of estates in land, whether great or small, 
the law of primogeniture prevailed, as being essential to 
tenure by military service. But in securing the cultivators 
of the soil, and in protecting their merely possessory right to 
land for a definite period, and, if not in originating, at least 
in supporting the rule by which, in the succession to his 
moveable or personal estate, the father was not allowed to 
alienate gratuitously the whole of his property, but was held 
bound to leave to his children their legitim, or portio kgitima, 
the Boman Civil Law appears to have had considerable in- 
fluence. And in the doctrines of the right of property in 
moveables, in the contracts of sale and loan, and in the other 
multifarious transactions which constitute what is usually 
called the business of life, the lawyers of Scotland certainly 
found in the texts of the great Boman Jurisconsults, as col- 
lected in the Institutions and Digest of Justinian, excellent 
models for their guidance and adoption, as containing the 
results of the experience of the nation of antiquity, who, if 
not the most acute, ingenious, and philosophic, undoubtedly 
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excelled most In strong sense^ and particularly in private 
legislation and jurisprudence. 

We shall here close this brief notice of the state of the law 
in the northern part of our island prior to the union of the 
two crowns, reserving for another article the state of the law 
in Scotland during the interval between the union of the 
crowns and the legislative union of the kingdoms. And we 
shall here merely subjoin one or two observations, suggested 
by what precedes. 

It is more,, perhaps, than was to be expected, that in a 
country comparatively so little advanced in what is called 
civilisation as Scotland was in the fifteenth and sixteenth 
centuries, the executive government and the legislative body 
should have evinced such a desire, not only to preserve and 
record in writing and print their previous statutes for nearly 
two centuries, but also to collect and ascertain the Common 
Consuetudinary Law of the nation. At first, indeed, these 
attempts were only partially successful ; and towards the dose 
of the sixteenth century a great mistake was committed, in 
the admission, tis genuine, of some spurious documents. But 
this mistake has been rectified ; a correct edition of the Sta- 
tutes from 1424 was accomplished in the course of the seven- 
teenth century ; and another and still more complete edition 
of the whole statutes now extant, has lately been finished. 

Again, it is rather remarkable that in the comparatively 
less advanced state of civilisation in Scotland during the fif- 
teenth and sixteenth centuries, the executive government and 
legislative body found no diflSculty in discovering, and had no 
hesitation in adopting, the only means by which a revision 
iind amendment of the private law of a country can be 
effected, — the appointment, by the supreme executive and 
legislative powers of the State of a commission of a select 
number of individuals duly qualified, from their station and 
respectability in society, their natural and cultivated talents^ 
their knowledge and practical skill, acquired by experience. 
Nor does the government of Scotland, even in the sixteenth 
century, appear to have been deterred from these useful 
undertakings by the public expenditure necessarily attendant 
thereon, notwithstanding the, at that time, comparatively 
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poor state of the nation ; occupying but an unproductive soil, 
and possessing but a small accumulation of moveable wealth, 
or capital. 

It has been alleged that the national expenditure incurred 
under the diiferent law commissions issued by the British 
Government in the course of the last fifty years has been 
excessive and extravagant. And more expense may have 
been incurred in this way than was necessary ; partly, per- 
haps, through that spirit of political party to which, it is said, 
we owe the freedom of our constitution, but* of which th^ 
effects are, at times, the reverse of beneficiaL The expendi* 
ture, however, to which we here allude is but as a drop in 
the bucket, compared with other articles of national expendi- 
ture ; is not necessarily great, if properly conducted ; and may 
be controlled, without difficulty, by proper regulations and 
superintendence. 



ART. v.— ON THE LAW AND PRACTICE OF 
REPRISALS. 

The late events in Greece and Italy have made " Beprisals" 
once more a household word in political controversy. 
Whether those who use it most freely are precisely those 
who best comprehend its meaning, we will not predicate. 
But it is certain that by nearly all, the only important part of 
the question — we mean its legal bearing — has been over- 
looked or misunderstood. There is nothing in this to surprise 
us. We know how difficult it is to gather together from so 
many unconnected sources the dispersed authorities on this 
branch of public and constitutional law. We have ourselves 
made the experiment, and we can easily conceive that others 
have found it too dreary to prosecute. Under all these cir* 
cumstances, we think that we. are rendering a not superfluous 
service to the public in laying before them the iresult of our 
researches, in the form of a succinct exposition of the Law 
and Practice of Reprisals. 
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The sovereign who complains of a violation of his rights, 
or of those of his subjects, by a foreign power, and cannot, 
by amicable means, obtain due satisfaction, may have recourse 
to forcible means of redress against the aggressor. These 
forcible means may be defensive or active, according to the 
nature of the controversy ; and in either case there are several 
degrees of force, varying with the occasion. For it is a well- 
known maxim of public law, that the force employed must be 
that of the lowest degree by whidi the required satisfaction 
may be obtained.^ 

It matters not whether the offending party be the foreign 
sovereign or his subject — in either case, redress being denied 
'or impossible of attainment by amicable means, acts of force 
may, under the above conditions, be resorted to. All such 
acts are called Keprisals; and, consequently, reprisals, in- 
stead of being limited to the Talio^ which is only one kind of 
reprisals, are of many kinds. Thus Seizure is one kind; 
Embargo another; Confiscation a third; and by one kind of 
reprisals, used only in extreme cases, life may be taken. 
When all these species of reprisals are exercised at once — 
which they may be — they constitute a state of warfare. 
War, indeed, is but the combination within itself of all the 
various kinds of reprisals. They are individually so many 
determinate acts of violence, when exercised sq>arately ; but 
when otherwise exercised, they cease to be determinate. Now 
war has been defined to be that state in which men constantly 
exercise acts of indeterminate violence against one another.^ 
Where it exists, it impresses its character upon whatever de- 
terminate acts of force may have preceded it. They were at 
first equivocal, and subject to be explained away by a subr 
sequent accommodation of the matters in dispute between the 
governments ; but,, from the moment that the state of war 
exists, there exists also a declaration of the meaning and 
intention of those acts, so as to preclude altc^ether any other 
interpretation than that of their having been done hostiK 
4inimo from the commencement. The war is to be dated, not 
merely from the period of formal declaration, but such de- 

1 Martens' Law of Nations, book tI. chap. i. § 1. 

» Vattel, Tol. ii. lib. ii. § 345. ; Martens*, wW wprel, chap. ii. § 1. 
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claration is to be applied widi retroactiye force> bo as to com-r 
prebend every preceding act of bostility, wbetber determinate 
or indeterminate, equivocal or unequivocal, aggressive or 
defensive.^ 

Beprisals, being of the nature of war, depend entirely for 
their legality upon the authority of the sovereign. They 
never can be undertaken or carried on but by that authority, 
for they are strictly national — that is to say, they argue a 
state of conflict between the nations. Without that autho- 
rity, the subjects who make them are looked upon as public 
robbers, and are denied the rights of lawful enemies.^ 

The law of nations, from which the foregoing propositions 
are extracted, forms an essential part of every municipal code 
in the civilised world, but has been nowhere so expressly, or 
with so much solemnity, recc^ised by courts of justice and 
the legislature, as in England. If it be a constitutional 
maxim here that ** the war begins only by the proclamation 
of the sovereign,"^ it is because the prerogative of war and 
peace, by the exercise of which nations are ranged face to 
face as foemen, or joined together in amity, is, by the law of 
nations, confided to the exclusive keeping of the sovereign. 
If it be long established and well settled law that the sove- 
reign may so exercise that prerogative as to place some one 
or more of the subjects or dominions of the enemy in a state 
of amity with his own subjects, or, in other words, to remove 
the existing state of war, only in part, by dispensing with its 
operations in particular cases, or exempting particular persons 
from those operations^, it is because .the great society of 
nations would have its members, in time of peace, to do one 
another all the good they can ; and^ in time of war, as little 
harm as possible,^ On the x>ther hand, if the sovereign is 
invested with the constitutional authority of placing some 

> The Herstelder, 1 Rob. 114. ; The Boedes Lust, 5 Rob. 246. 

' Grotius, lib..iii. cap. ii.; Bynkershoek (by Barbeyrac), du juge competent, 
ehap. xxii. § 5. nn. 1. 3. 

' Wells V. Williams, Lord Raym. 28a ; Evans v. Hutton, 4 Manii. & Gr. 
168 ; S, C, 6 Jurist, 1042. 

« The Hoop, 1 Rob. 199, 200. ; The Hoffhung, 2 Rob. 163. ; The Angelique, 
3 Rob. App. 7. 

' 4 Comm. chap. t. 
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only of the subjects or dominions of the foreign power in a 
state of hostility towards her own subjects — as William III. 
excepted in his declaration of war with France all the French 
Protestants^ — it is because of that great and universal prin- 
ciple of public law, which binds every nation to confine itself 
to the employment of the lowest degree of force by which it 
can obtain the satisfaction sought.^ Nor is it lawful, even 
after the sovereign has proclaimed the existence of hostilities, 
for every subject to prosecute them ; but only those who are 
expressly authorised by the sovereign ; and, in this respect, 
there is no distinction whatever between vessels of her Mar 
jesty's navy, privateers, and merchantmen — between the 
Lord High Admiral and the common sailor — between acts 
done within the realm and acts done in foreign parts.^ The 
reason of this is derived from the law of nations. Those 
subjects who, not being authorised by their sovereign, or by 
those to whom he^ has delegated his power in that regard, 
take upon them to attack the enemy, are treated by him as 
banditti ; and, according to international law, even the state 
to which they belong ought to punish them as 8uch«^ 
' Reprisals, therefore, belong to the prerogative of war; and 
at least the same formalities are required to give them vali- 
dity, as are required in the case of a war commenced by this 
•Crown. 

It now remains to be seen what is the nature of those for- 
malities, and what are the consequences of an omission to 
observe them. To understand this, it will be necessary first 
to distinguish the several kinds of Reprisals which are known 
to our law. 

Reprisals have been said to be General or Particidar.* 
General Reprisals are hostilities carried on against the enemy 

1 Wells o. Williams, Lord Raym. 283. 

» Martens, b. vi. ch. L § 1 . 

« 1 Hale, PI. Cr. 162. 462.; Bac. Abr. tit. Prerogative, d. 4. 8.; Beawes' 
Lex. Merc. pp. 312. 313. 400. (6th ed.); MolL de Jure Marit book i. ch. i. 
§ 6. ch. ii. § 7. ; 4 Pari. Hist. p. 309. ; Chitty's Laws of Nations, p. 90. ; The 
Fanny, 1 Dods. 448. 

' ^ Martens* Law of Nations, book yi. ch. iii. § 2., ch. i. § 6.-; Compare Vin. 
Abr. Prerogative, n. a, pi. 20. 

» 1 Hale, PI. Cr. 162. 
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at large^ without a declaration of war, and under special com* 
missions ; and do not seem to differ in any respect from the 
like case of war carried on according to the usage of the 
present century. Particular Reprisals, or Reprisals Proper,, 
are those granted to some particular persons, on particular 
occasions, to right themselves. But this last definition appears 
defectiye; — since, as we have seen, the laws and usages of 
nations in general, as well as of England, sanction the em- 
ployment of Particular Reprisals by the sovereign to right her 
own subjects. 

Particular Reprisals, again, are of two sorts, extraordinary, 
and ordinary. The former are grantable only in war time^ 
and are for reparation at sea, or any place out of the realm, 
and to weaken the enemy during the time of war. They are 
ordered by the secretary of state, are only during the queen's 
pleasure, and may at any time be revoked.^ But ordinary 
Reprisals are by writ out of Chancery, and grantable only by 
the Keeper of the Great Seal. They are of two kinds ; — 
those for satisfaction within the realm, and those for satisfac- 
tion without^ The former kind is better known under its 
modem name of Embargo; by which the goods here in 
England of merchants, strangers of the nation doing the 
wrong, may be arrested here ; and this method of reprisals 
may, it would be seen, be revoked at the queen's pleasure. 
But ordinary Reprisals, granted for satisfaction out of the 
realm, that is to say for the capture of goods abroad, '^ which 
are always under the Great Seal of England," (for the old 
practice of requiring all communications whatever, and howso* 
ever minute, made to foreign states, to pass the Great Seal ^ 
has left its traces in our existing laws) are not at the queen's 
pleasure, and cannot be revoked, except after the cessation of 
hostilities, when they shall be repealed in the Petty Bag by 
the Lord Chancellor exercising the admiralty jurisdiction 
given him by statute.^ The reason is, that from the moment 

> 1 Molloy de Jure Marit. book i. cb. ii. § la ; Chitty*8 Law of Nations, 
chap. ill. p. 75. 

' 1 Rot. Claus. Introd., xxvii. xliiL 

« 2 Wooddcs. 440. 31 Henr. VI., chap. iv. ; Rex r» Carew, 1 Vera. 54. ; 
S Rot. FarL 643, h. ; 4 Rot* Pari 40, cr. 402, h. 
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of the grant of these reprisals, a national debt is created, and 
vested in the injured party, to be satisfied in such manner, 
and by such means, out of the goods and estates of the sub- 
jects of the wrong doer, as the order for reprisal shall 
direct.^ 

Of these various heads of Beprisak, it is obvious that the 
one which we have styled, after the manner of older writers, 
"extraordinary Reprisals," affords room for scarcely any ob- 
servation. It can hardly, as it seems to us, be classed amongst 
the other kinds, belonging, as it does, to the ordinary course 
of military operations, directed, in time of war, by the queen's 
miobters. We shall therefore confine our observations to the 
cases specified of ordinary Reprisals. 

In the words of Yattel, everything that belongs to the 
nation is subject to Reprisals, wherever it can be seized, 
provided it be not a deposit entrusted to the public faith ; as 
for example, money invested in the public funds of this 
country. We seize on the property of the subject just as we 
would on that of his sovereign, and apply it to our own ad* 
vantage, until satisfaction is had for the wrong, and all pecu- 
niary losses are liquidated. But, so soon as the hope of 
satisfaction disappears, the prize is confiscated, and then the 
reprisals are accomplished. Thus, if war is proclaimed or 
commenced by the other nation because of our reprisals, 
satisfaction is presumed to have been thereby refused ; and 
then the effects are confiscated.^ 

This, then, is eminently a proceeding of a judicial character; 
and hence we find that the process by which it is carried out 
is fenced and guarded with the most jealous precautions 
against hasty error or abuse. 

To obtain either the Embargo or the Foreign Reprisals, 
there must be, according to MoUoy ^ — 

1. The oath of the party injured, or other sufficient proof, 
touching the pretended injury, and of the certain loss and 
damage thereby sustained ; 

2. A proof of the due prosecution at law for the obtaining 

» 1 Moll., book i. ch. ii. §§ 7, 8. 

» Vattel, book iL ch. xviii. §§ 342—4. 

' De Jure Marit, book L chap. ii. §§ 6. 15. 
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of satk&ction in the foreign courts, or else of sucb circum- 
stances, whether of terror or corruption, as rendered it im- 
possible or fruitless to have recourse to foreign courts ; 

3. ProtelatioD, or denial of justice; "in a matter not 
doubtful;" 

4. Complaint to the subject's own sovereign ; 

5. Bequisition of justice by the sovereign, made by Letters 
of Bequest addressed to the State where justice in the ordi- 
nary course was denied ; 

6. Persistence in the denial of justice. 

But this will better appear from the records of such cases, 
still preserved in Chancery. 

If the state takes the conduct of the business iuto its own 
hands, the initiative is of course with the sovereign in council. 
If the conduct of the business is to be entrusted to a subject 
of the state, he must first pass the Privy Seal and Great Seal, 
and then the approbation of the sovereign in council follows 
as of course. But, in either case, the Beprisals are in fact 
ordered by the sovereign, with the advice of her Privy 
Council, '^ which the queen has for all matters of state." 
Moreover, in either case, there must be addressed to the 
foreign state. Letters of Bequest from our own sovereign ; 
for it is only upon the return made to her Letters of Bequest, 
that the Privy Council can authorise Beprisals.^ 

It is perhaps doubtful whether, in cases where the initiative 
was with the sovereign, the Courts at the present day would 
attach so much importance to the fact of the Letters of 
Bequest, if in other respects formal, being authenticated by 
the Privy Seal or not. In the case of Jephson v. Biera^ 
the Judicial Committee of the Privy Council held that the 
sovereign may, by charter under the Gbreat Seal, exercise the 
power of altering the laws of a conquered country, although 
some of the books say that this power may be exercised by 
Order in Council, and none of them say that it may be done 
by charter. The reason assigned, however, viz., the silence 
of some of the reported cases, does not appear satisfactory. 
In Campbell v. HalP, for instance, as their lordships them- 

^ Co. Litt. 110, a. ; 1 Moll., book i. chap. ii. §§ 7, 8* 

' 3 Knapp, 152. * Cowp. 204. 
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selves admitted, there was a proclamation, which purported 
to have been made by advice of the Privy Council, as indeed, 
by law, all proclamations must be; — and yet there was no 
mention of the fact in the special verdict. Their lordships' 
attention does not seem to have been directed to the case of 
Keley v. Manning^, and to the opinion of its commentators, 
proceeding upon the principle of omnia prtesumuntur rite acta^ 
that, ^* alleging that such proclamation was made, it shall be 
intended to have been duly made." In a subsequent case, 
however, the Judicial Committee, following the principle of 
their former decision, intimated a doubt ^ whether a power to 
alter the laws of a colony might not be given by a Com- 
mission under the Sign Manual or Signet, or even by a com- 
munication from the Secretary of State for the colonies; 
provided that it were done in such a form as to enable the 
subject to know, without collateral inquiries, whether the 
act did or did not emanate from the sovereign power. It 
appears to us that, so far as the question relates to the 
Secretary of State, at least, this concluding proviso puts an 
end to it entirely. The few specific powers conferred by 
statute on the " King's Secretary," or " Principal Secretary 
of State," whose functions are now distributed amongst three 
individuals of co-ordinate authority, although making together 
only one oflScer^, are either temporary or unimportant. Com- 
mon law powers he has none. Of all his functions there is 
not one older than the reign of Charles IL, and few older 
than that of William III. If he is now become a potent 
minister of state, he owes his pre-eminence entirely to 
opinion, or to ways mysterious and sinister; for certainly liis 
powers have not prescription in their favour, nor charter 
from the Crown, nor, with the trifling exceptions above 
mentioned, one single act of parliament. He remains what 
he was originally, a merely clerical channel for conveying 
the sovereign's commands, yet thereby binding the allegiance 
of no man.^ But, as respects the Signet Seal or Sign Manual, 

> Cra Car. 180. ; Roll. R. 172. ; Bac. Abr. Prerogative, D. 8. 

* Cameron v, Kyte, 8 Knapp. 346, 
' 1 State Papers, p. xiL 

* 4 Froceeditigs and Ordinances of the Privy Council, pp. exxxiv. — cxxti. ; 
Entick V. Carrington, 19 How. St. Tr. pp. 1064-74.; 1 Reports from Com- 
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the question is somewhat different Nevertheless it would 
seem that, even in the case specified, and a fortiori in a matter 
of international concern, the doubt is without foundation. 
There is no magic in the Great Seal and Priigr Seal which 
is incommunicable. by the Sign Manual or Signet. But the 
check is not equal. In providing for the use of the one in 
preference to the other, the constitution had regard to a 
certain superiority of controul and a larger and more valuable 
responsibility. The Sign Manual and the Signet are but 
the first stages. The Great Seal is the last.^ 

But, whatever the method, it is certain that the direct 
action of the sovereign must be employed to give validity 
and effect to the preparatory measures. We are speaking 
now of cases where nothing is left to the conduct of the 
aggrieved subject and all is managed by the sovereign. 
These measures are called Letters of Request. They are 
addressed by sovereign to sovereign. They specify the wrong, 
and also the compensation. It is usual to issue ''two or 
three, more or less," before proceeding to ulterior measures, 
but rather out of comity than of obligation. When they 
fail to procure the desired satisfaction, a proclamation for 
Reprisals abroad, or embargo at home, goes forth by Order 
in Council, under the Great Seal, and record is made in 
Chancery.* 

But, where it is intended to withhold the direct action of 
the State, and to entrust the subject with the care of his 
own redress, the method is beyond all question defined both 
by common law and declaratory statute. There is the peti- 
tion to the Sovereign in Council, and the oath of the party, 
and the certificate under seal corporate, or other evidence, of 
the fact and amount of damage ; there are the Special Letters 
of Request under the Privy Seal, demanding restitution and 
reparation ; in failure whereof, within convenient time, there 
are the Letters of Reprisal, which the Lord Chancellor of 
England shall grant under the Great Seal, and in due form 

mittees of the House of Commons, &c. &c., 25, a. (Letter of lOth September 
(O. S.), 1712); 7 Pari. Hbt p. 25. ; 1 Hist. Reg. pp. 81, 82. 

» Re NickeU' Patent, 1 Phill. Ch. R. p. 36. 

» 1 Moll., book i. chap, il §§ 9. 11. 
VOL. XII. Y 
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of law for the indeimiitj of the persons interested and in-" 
jured; and there is the Order in Conncil signifying the 
approbation of the Crown ; and by virtue of these, the sub- 
ject may attack and seize the property of the aggressive 
nation without hazard of being condemped as a robber or 
pirate.^ 

Tb make this plainer we subjoin a short analysis of the 
Letters of Reprisals) granted to certain suppliants by 
Charles IL, for recovering satisfaction against the Dutch.^ 

They are dated the 19th May, 1664. They recite the 
capture, detainer, and confis^tion^ at Batavia and in Mauri- 
tius, of two English ships and cargoes, in 1643, Contrury to 
law ; that the owner and his assigns had vainly endeavoured 
to obtain abroad restitution and redress ; that they then peti- 
tioned their sovereign, Charles IL, who sent his Letters of 
Bequest to the Hague accordingly ; that the English Envoy 
by commahd at length required a final answer by a lime spe- 
cified, which had expired, and yet no satisfaction ; and finally, 
that liie Judge of the English Admiralty Court, being com- 
manded by the king to certify the value of the losses and 
damages, had made full examination into the proofs thereof 
by witnesses thereupon had in the Admiralty Coutt; and 
had presented his report and Certificate thereof; — whereby it 
appeared that there were due 151,612/. to the parties. It is 
therefore witnessed that for full restitution of the property, 
with all costs and charges, *' We, by the advice of our Privy 
Council, have thought fit, and, by these presents, do grant 
license and authority, under our Great Seal of England^ to 
two of the suppliants and their representatives on behalf of 
the rest, to equip what vessels they wtniM^ and, until full 
payment, '^ to capture, bring in, inventory, make prize, cause 
to be condemned, keep, sell, and dii^ose of, any of the ships, 
goods, monies^ aad merchandises of the States-General, or 
any of the snbjeots inhabiting within any of their dominions 
or territories, wheresoever tbe same shidl be fbuiid, and not in 
any port or harbour in England or Ireland, unless it be the 

> S Pari Write, IMv. ii. App. 16, \1, (5.); 4 Hen. V. cb&p. vil. ; 1 Bl. 
Comm., book I ch. vil p. 258. ; ChiCtyli Law pf Nations, pp. 78^76. 
* 1 Moll., book I ch. ii. § 15. 
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ships and goods of the parties that did the wrong ; " -— thus 
warranting foreign reprisals against all subjects of Holland, 
and a kind of warlike embargo as against such of them as had 
done the wrong. 

With more or less particularity, and with such variations 
as were called for by the distinctions occurring in each case, 
whether in respect of the causes of quarrel or the nature of 
the force employed to redress them, the form of every Order 
in Council for Reprisals, which has been issued &om the 
date of the letters just mentioned down to the present day 
has been substantially the same. The last in point of date 
is also the only one which is not specific and precise in its 
recital of causes. We mean the Order in Council of the 3rd 
April, 1840, authorising reprisals against ^' the ships and 
vessels and cargoes belonging to the Emperor of China and 
his subjects," and the blockade of the Chinese coasts.^ The 
Lords of the Admiralty are charged with the execution of 
that duty, and the Admiralty Courts are to adjudicate. No 
specific matter of complaint is recited, but only the existence 
of "the late injurious proceedings of certain oflBcers of the 
Emperor of China towards ofiSc^s and subjects of Her 
Majesty." The instrument is strictly formal, no d(Mibt, so 
far as the municipal laws of this country have prescribed any 
thing on the subject ; but the laws of nations do not seem to 
have been kept steadily in view by the framers of it. 

Passing now to the subordinate question of what may or 
niay not be done by those whose duty it is to execute repri*- 
Bals und^ lawful authority, we observe that there are certain 
classes of persons, who, widi their property, are, by the law 
of nations, as comprehended in that of England, exempted 
from their operation aitc^ether. The classification is curious. 
They are — principals of factors belonging to the place against 
which reprisals were granted ; ambassadors ; travellers for 
religion, students and scholars (and their books) ; women ; 
jchildren; travellers bdionging to other countries, and not 



^ Printed as part of Mr. Jardine^s ETidence before the Select Committee of 
the House of Commons on China Trade, in the Appendix to their Report. 

T 2 



316 Law arui Practice of Reprisak. 

iBtendiDg to be domiciled ; and, by canon law, persons 
belonging to the Church.^ 

A more important and useful restriction is to be found in 
tbe ancient and well-known doctrine of our Admiralty 
Courts, of which the Prize Acts are to be only taken as 
formal declarations, that cruelty shall work the forfeiture of 
Letters of Reprisal. During the contest, as was observed 
by Sir William Scott *, destruction is necessary and lawful ; 
but it is contrary to every principle of the law of nations 
that, after the contest has ceased, hostile and destructive 
force should still be continued. 

Subject to these restrictions, however, the agent of the 
reprisals has the same power, so long as they last, to enforce 
them, as the commander-in-chief has to execute his commis- 
sion of war. There is no other distinction. In both cases 
there is constituted, as we have seen, a state of hostilities ; in 
either case all unnecessary rigour becomes cruelty, and is 
forbidden as such ; in neither case is the agent to be cen^ 
sured for using every kind of rigour necessary to the due 
execution of his commission. 

There yet remains one essential point for investigation: 
that is to say, the consequences of any non-observance of 
prescribed forms. We have seen that Mr. Justice Blackstone, 
who speaks the sense of all the previous authorities on this 
subject, declares them shortly to be the liabilities of *' a robber 
or pirate." It was the maxim of the civilians, — " Hostes sunt 
qui nobis, aut quibus nos publice bellum decemimus ; caeteri 
latrones aut prsedones sunt." ^ Our law inherits the maxim.* 

The only authority that can order Reprisals so as to make 
them lawful, and shelter those who make them, from what 
Mr. Justice Blackstone has termed " the hazard of being 
condemned as a robber or pirate," is the Queen in Council. 
No minister can do it ; not even the Lord High Admiral, nor 
those who hold his office in commission. He is a great minisr 
ter, but only a minister. He has a voice in the Council — if, 

* Chitty*s Law of Nations, p. 80. ; 1 Moll., book i. chap.ii. § 18. 
» The Mariamne, 5 Rob. 9. 

» L. 118. ff. de Verb. Sign. ; L. 24. ff. de Capt. et Postlim. 

• 1 Comm., book i. c. vii. 
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indeed, h6 be a Privy Cotincilloi?, — but he does not repr^-^ 
sent it. His duty binds him to obey the orders of the 
Board, not to supersede them. There is but one mode by 
which the will of the Queen in Council can be notified ; that 
way is by Order in CounciL There is but one way by which 
the Queen in Council can authorise Reprisals ; that is by 
Letters Patent or Proclamation under the Great Seal. Con- 
sequently there can be no lawful Beprisals but by warrant 
under the Great Seal and ordered by the Privy Council. A 
most important safeguard of freedom at home and tranquillity 
abroad ! For the Privy Council, not being composed exclu- 
sively of great ministers of state, is not compromised by their 
previous resolutions or acts, and thus the necessity of con- 
sulting' it constitutes a sufficient and abiding check upon the 
hasty or improvident determinations of the Cabinet. That 
body, although called a council, it may be as well to remind 
our readers, has no constitutional character whatsoever. It 
is entirely unknown to the law. It only came into existence 
in the troubled reign of Charles I., under whom and the 
Second Charles it was known as ^' the Cabal ; " although in 
all succeeding reigns it has been called the Cabinet. In 
point of fact, it is but a synonymous term for ministry or 
administration.^ 

Keeping in mind these distinctions, we shall the better 
appreciate the force and bearing of the law by which minis- 
terial or official responsibility in courts of justice is in this 
country regulated. 

It has been held, for instance, that where an inferior officer 
is civilly or criminally charged with acts done by him in 
obedience to orders, he must justify his obedience by show- 
ing, primd facie at least, that the orders were themselves 
legal ; and that he shall personally bear the consequences of 
their illegality, if proved ; — be those consequences pecuniary 
loss, imprisonment, fine, or death itself.^ We conceive that 

> See, in addition to the authorities above cited, 3 Hall. Const. Hist. 349 — 
352.; Bowyer on the Constitution (1st ed.), pp. 180, 181. ; 11 Lord Somers* 
Tracts, pp. 276 — 293. ; Mr. Justice Coleridge's edition of Christian's Black- 
stone, book i. c. T. ; Beawes' Lex Mercatoria (6th ed.), vol. i. p. 400. 

» Warden v. Bailey, 4 Taunt. 67. ; Bailey ». Warden, 4 M. & S. 400. ; Hale's 
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these are the liabQitiee of those who are uding and aasistiiig 
in anj ankwfbl acts of force, notwithstanding that they may 
have so aided and assisted under an erroneoos sense of dnty, 
to use the langu^ of the Judges in Thomas's Case, kst 
dted. We do not conceive that the case of Sqprisab affords 
any ground of distinction. 

The general question came under discussion recently in 
the^Court of Exchequer^ in the case of Buron o. Denman ; 
but as the case turned upon a point of Spanish law, which 
had to be established by evidence, the further consideration 
was postponed. The plaintiff in that case, a Spanish slave* 
dealer, sued the defendant, the commander of a British ship 
of war, for having, in execution of lus orders from the Admi* 
ralty, but in violation, as alleged, of the defendant's rijghts as 
a Spanish subject, and of the neutrality of his domicile, cap* 
tured or destroyed his slaves and other property on the West 
Coast of Africa, on the ground of his being there engaged in 
the dave trade, contrary to the treaty subsisting between this 
country and Spain. It appealed that at the time when tbose 
operations took place, the only warrant which the defendant 
had for them was a paper of instructions from the Admiralty; 
and one of the questions in that case was, whether a subse- 
quent recognition by the only competent authority would be 
equivalent to a previous mandate. But, owing to the cir- 
cumstance above mentioned, no decision has yet been given 
in that case. With the exception, however, of the point last 
noticed, the case itself is essentially one not of law but of 
fact.* 

Of the law, we take it, there can be very Kttle doubt: 
unlawful means are not to be employed even for purposes 
eminently useful; and the suppression of the Slave Trade 
forms no exception to this rule.* It would be well for states- 
men to keep it constantly before them, as the lantern of 
their policy towards foreign states. Foar lack of it, we have 

H. Cr. 46.; Broadfoot's Case, Foster, 154. ; Broth wick's Case, 1 Douri. 267,; 
Thomas's Case, 1 Russ. 509. 

See Capt. the Hon. Joseph Denman's ETidence, at p. SS3. of the Lords' 
Rapwt on African Slave Trade, QuesUons 4520-4528. 

The Le Louis. 2 bods. 257. 
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seen oor country more than onoe of late placed in the humi* 
liating position of having to confess a wrong, and to pay 
damages to the aggrieyed party at the first summons of the 
powerful state to which he had the good fortune to owe 
allegiance*^ 

We may hope that such an applieation— if founded in jus- 
tice — will always have the like success here^ albeit made by a 
power not of the first magnitude. But, if not, the courts of 
this country are always open to the complaint of the aggrieved 
party J and the servant of the state is always {Mimarily liable. 
It may be an anomaly that, under pain of law-martial, he is 
bound to obey ordeira, and also to bear the consequences of 
obedience, whilst the minister who exacts it is not impeached. 
We have nothing to do with that difficulty, if difficulty it be. 
The law, at least, is clear enough ; and we will content our- 
selves with one striking instance, in addition to those already 
cited, as bearing immediately on this question. 

The plaintiff, an Ameriisan subject, eropbyed in the West 
African trade, and resident at his factory on the Bio Pongas, 
about ninety miles from Sierra Leone, and beyond the limits 
of the British territory, was arrested there by a military force 
sent by the defendant, the governor of Sierra Leone, brought 
to that settlement, imd tried and convicted there of an illegal 
traffic in slaves, and sentenced to transportation. This oc- 
curred in 1813, previously to which year slave-trading had 
been abolidbed by the United States, and declared to be illegal. 
For this arrest, juid for the taking and destroying of the 
stores used at his factory for the purposes of such traffic, the 
plaintiff brought his action of trespass and false imprisonment 
in the courts here against the defendant. The commanding 
office of the fofce which effected the arrest was called as a 
witness for the plaintiff; and having successfully demurred, 
on the ground of public policy, to the production of his 
written orders, was asked generally, '^ whether he bad done 
any thing which had not been warranted by the instructions 
which he had received from the defendant?'' It was ruled 

1 CQmmoo9* Report on West Coast of A0ri«a, App. p.^^0. ; Slave Trade 
Papers for Session 1842, Class C pp. 72. 77. ; Id. for Sefsion ;.348, Cla^ C. 
p. i7I. 
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by Bayley J. that since the written orders could not> on 
principles of public policy, be read in evidejice, the effect was 
the same as if they were not in existence, and that the 
plaintiff might prove, not the contents of the document, but 
the fact that what was done had been done by the defendant d 
authority — far the law will not work injustice. The Court 
further ruled that it was unnecessary to prove that the 
defendant had been apprised of the illegality of the steps he 
was taking, for, in an action of trespass, this could make no 
difference even as to the amount of damages. The question 
was not whether the defendant had acted advisedly, but 
whether he had acted illegally* The jury, under his Lord- 
ship's direction, found a verdict for the plaintiff for the 
damages laid in the declaration, subject to a reference as to 
the amount.' 

It is no justification of such acts that the oflScer has re-* 
ceived superior orders, and has obeyed them. If the orders 
are illegal, he must, as we have seen, bear the consequences. 
Reverting, then, to the principal question before us, we must 
say that between the case of illegality, because of want of 
justice or policy in the orders themselves, and that of ille- 
gality because of incompetence or informality, the law does not 
appear to recognise any difference whatever. We have only 
to consult the authorities quoted in the course of this article^ 
if we wish to be satisfied on that head. ' But there are very 
recent cases which proceed entirely upon the principle that 
every kind of illegality, however constituted, which avoids the 
capacity or competence to act, also deprives the ofBcer acting 
of all power to protect himself or those under him, or to 
justify the acts done, in courts of criminal or civil jurisdiction* 
The case of the Queen v. Serva^ is perhaps the most recent 
of the kind decided by a criminal court. We content our- 
selves with citing it, since it only establishes the principle 
which we have stated. But there is another late case — not 
belonging to the criminal law — in which the same principle 
was quite as strongly recognised by the Court, and which is 

1 Cooke V. Mat well, 2 Stark. 186, 187.; Compare Ann. Reg. for 1817. 
VoK Hx. Chr. pp. 181—186. 

* 1 Denison's Cr. Ca. 154 — 156. 
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the more deserving of attention, because it arose out of the 
blockade and foreign reprisals, which were made by British 
ships of war on the coasts of China, shortly before the date 
of the Order in Council of the 3d April, 1840; but under 
the supposed authority of the Admiralty. We refer to the 
case of Evans v. Hutton^ ; in which a number of former 
cases bearing on the subject underwent much consideration. 

The plaintiff declared for the breach of a contract by 
charterparty to land goods at Canton. The defence was, 
that ^* certain persons being officers of our Lady the Queen^ 
duly authorised in that behalf and then exercising the powers 
of her Majesty* s government there, to wit, A. B., then being 
the Chief Superintendent of the trade of her Majesty's sub- 
jects to and from the dominions of the £mperor of China, 
according to the form of the statute in that case made and pro^ 
vided; and C. D., Captain (rf her Majesty's ship the Volage, 
then being the commanding officer of her said Majesty^ s naval 
forces there, did, &c., forcibly interrupt the said ship, being a 
British ship, from further proceeding to Canton, &c. ; and 
did, by virtue of the powers and authorities to them on that 
behalf committed, and by means of her Majesty*s said naval 
forces there, being under their command, and by duress thereof, 
forcibly constrain, and still do prevent the said goods at 
Canton, &c.;" and further, that Hong Kong, being a place 
of safety near to Canton, from which the goods could have 
been easily conveyed to Canton after the restraint should be 
taken off, the defendant took the ship and goods there, and 
gave notice of her arrival to the Canton consignees, who, 
however, refused to give him any orders as to the goods ; — 
^' and the ship remained at Hong Kong till A. B., as Chief 
Superintendent, and C. D., as Naval Commander as aforesaid^ 
compelled the ship to go from Hong Kong ; " and that the 
neighbourhood of Canton and Hong Kon^ being dangerous, 
and Manilla being the nearest safe port, the defendant then 
took the ship to Manilla, and unloaded her there, and de- 
livered the goods to the plaintiff's agent there, to await the 
plaintiff's order. To these pleas of justification the plaintiff 
demurred, on the following grounds : — 1. That the authority 

> 4 Mann. & Gr. 268. ; S. C.» 6 Jurist, 1062. 
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of A* B« and C. D.> aa stated, was insufficienty whether at 
Common Law or by Statute. 2. That the nature of such 
authority, and the mode of conferring it, were not shown. 
3. That the delegation to them of the powers of her Majesty's 
goyernment was not set forth. 4. That that government itself 
possessed no such powers as alleged. 5. That the term <^ Her 
Majesty's Government" was insensible, ambiguous, and void 
of meaning in the law. 6. That the causes moving the 
Queen's officers to interrupt the ship were not stated ; and 
7» That £tyd breach of contract could not be excused by any 
force used by those officers, unless such force was legaL The 
Court unanimously allowed the demurrer, observing that, 
although *^ the defendant, not being in privity with the party 
who made the order, might not be bound to show the au-* 
thority with the same particularity as would be neceasaiy 
where the privity existed; "-—yet that these pleas of justifi* 
cation were clearly insufficient, there not being in substance 
any lawful authority whatever stated in the pleas of justifies^ 
tion, but only an exercise of authority de facto. No dedara* 
tion of war had been set forth ; no order in council stated ; 
no allegation made, bringing the prohibition within the exer^ 
cise of any acknowledged prerogative of the Crown. Both 
the Chief Superintendent of China Trade and the Com- 
mander of her Majesty's Naval Forces in China might have 
exercised a sound discretion, and acted according to the best 
of their judgment; but that could not afford any reason why 
their orders should make a sufficient defence at law to the 
plaintiff's demand. No interfeience, by authority, had been 
shown ; and therefore the judgment must be for the plaintiff. 
' In the l^t case, Gosling v^ HigginsS su^d spme other au- 
thoriti^^ were dted to show that the defendant might after- 
wards recover over against the government officers who had 
interrupted his voyage. It does not appear whether any 
such 9^ction was ever brought, or whether the authorities ad-* 
nutted his claim to incLemnity. If the orders had been lawful, 
it k clear that nmther be nor the pwner of the goods could 
have jomntained against those officers any action whatever, 

\ I CwnpU. 451. 
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although perhaps they might have sued their Petition of 
Bight to the Crown. On the other hand^ bj joining in de- 
mnrrer, instead of amending and "going to the country," the 
defendant precluded himself from all advantage which a 
verdict unfavourable to himself might have afforded him^ in 
the event of any subsequent proceeding of his against those 
officers; since, by such a verdict, fhe presumed illegality pf 
the orders would have been established. 

Upon the whole, therefore, we see no reason to believe 
that the language used by Mr. Justice Blackstone is over- 
charged, or to doubt that any material departure from the 
course prescribed by the laws of this country, in the making 
of reprisals, will expose the unauthorised agent to the ordinary 
penalties due to illegal acts of violence, according to their 
degree ; whether they be such as belong to torts^ or such as 
are appropriated to the more formidable transgressions of 
** a robber or a pirate." 



ART. VL^THE LIFE OP LORD MANSFIELD. 
By Lord Campbell.^ 

The Life of Chief Justice Mansfield by the present Chief 
Justice is, in many respects, and for many reasons, one of 
the most interesting pieces of biography in our language; 
and sdthough the volumes, containing Lives of this and the 
other Chi^ Justices of England, have obtained a ki^e 
circidation, we think we shall render an acceptable eervice to 
our readers by giving, as nearly as possible, in the words of 
LK)rd Campbell, a full account of the life of his most dis^ 
tinguished predecessor* 

Paasing over l^e short history of his ancestry, we come to 
his fitther, the fifth Viscount Stormont, (£ whom we hare 
this notice:*— 

" In the time of the fifth Visconnt little remained to them 
beyond the Castle of Scone, which, in a dila^dated condition, 
frowned over the Tay in the midst of scenery which for the com* 

' Lives of the Chief Justices, vol. ii. 
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bination' of richness and picturesque beauty is unsurpassed. He 
had married the only daughter of David Scot, of Scotstarvet^ the 
heir male of the Scots of Buccleuch ; but had received a very 
slender portion with her, as their vast possessions had gone with 
the daughter of the last earl, married to the Duke of Monmouth. 
To add to the difficulties of the poverty-stricken Viscount, his wife, 
although of small fortune, .was of wonderful fecundity, an4 she 
brought him no fewer than fourteen children. For these high- 
born imps oatmeal porridge was the principal food which he could 
provide, except during the season for catching salmon, of which a 
fishery near his house, belonging to his estate, brought them a 
plentiful supply. 

'' William, the eleventh child, and fourth son of this broody 
destined to be Chief Justice of England, was born in the ruinous 
Castle of Scone, on the 2nd day of March, 1705. I do not read 
that his mother had any prophetic dream while she carried him in 
her bosom, or that any witch or wizard with second sight foretold 
his coming greatness. He muled and puked like other children, 
and when it was time that he should be taught his letters he was 
sent to a school at Perth, only a mile and a half from his father's 
residence, where he ran about with the sons of the surrounding 
gentry and of the citizens and tradesmen of the town, all bare- 
footed, and speaking a dialect which was not gaelic, for Perth 
was always within the boundary which separated the Lowlands of 
Scotland from the Highlands, but which was a patois hardly to be 
called Anglo-Saxon." (Vol. ii. pp. 306, 307.) 

Lord Campbell then corrects two stories current as to 
Lord Mansfield, — one that he was removed to England in 
his infancy; the other^ that he was educated at Lichfield 
BchooL On the latter point he says, '* I need hardly notice 
the equally unfounded story that he was at Lichfield school 
along with Lord Chancellor Northington, Chief Justice 
Willis, Chief Justice Wilmot, Chief Baron Parker, Sir 
Thomas Clarke, Master of the Bolls, and a herd of puisne 
judges, who are supposed to have there played together at 
taw, but afterwards simultaneously and exclusively to have 
presided in Westminster Hall." But, perhaps it should be 
observed, that this story is only unfounded in this, — that 
Lichfield is mentioned instead of Westminster. At the latter 
school it is correct to say that nearly all these eminent men 
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were contemporaries together with Bishop Newton ; and three 
of them Lord Chancellor^ Master of the RoUs^ and Chief 
«Tu8tice of the Queen's Bench certainly, and probably the 
others held their offices contemporaneously. 

There is no doubt that Murray commenced his academical 
career at Perth school. 

** Willie Murray, according to the tradition in his family, while 
going through the school at Perth, displayed the sharpness of intel- 
lect, the power of application, and the regularity of conduct which 
distinguished him in his after career. He was almost always 
dux^ or head of his class ; and, albeit that, according to the custom 
of the age, flagellation with the taws was administered even for 
small faults, his hand remained without a blister." (P. 309.) 

A family consultation was held as to the choice of a 
profession for Willie, in which his elder brother, who had 
been created by the person usually called the Pretender, Earl 
of Dunbar, was taken into counsel. He wrote back to his 
father — 

" A flaming account of Westminster School, mentioned the dis- 
tinguished men he had become acquainted with who had been 
reared there, stated that with proper management the expense of 
starting a boy there was not considerable, hinted at the interest^ he 
still had which might be made available to have Willie put upon 
the foundation as a king*s scholar, pointed out the certainty of his 
obtaining a scholarship at Christ Churchy and showed how in that 
case everything would be open to him in the Church and in the 
State." (P. 313.) 

The journey of the future Chief Justice to London is 
thus narrated : — 

" He was to perform the whole journey on horseback, riding the 
same horse. Post-horses were not established till long after. 
There were then two or three times a month traders from Leith to 

' We believe that there are two slight inaccuracies here. Interest could not 
have got Willie or any one else on the foundation, although it might, and after- 
wards did, get him elected to Christ Church instead of to Trinity. Nor is it 
correct to speak of a Mcholarship at Christ Church. It is a studentship at Christ 
Cliurch ; a scholarship at Trinity. At p. 316, a similar error occurs, when it is 
■said -^ ** Beyond his own merits there must have been some powerful interest re • 
;quired to procure his step ; '* that is, his election as King's scholar. 
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the riyer Thames, in which passeogers might be accommodated ; 
but, if the wind was foul, thej were sometimes six weeks on the 
way. A coach, advertised to run once a week from the Black 
Bull, in the Canongate, to the Bull and Mouth, in St Martin's le 
Grand^ did not promise to arrive before the tenth day, and, besides 
being very incommodious, was very expensive. Mr. William was 
therefore to be carried on the back of a 'galloway ' or pony which 
my lord had bred, and which was to be sold on his arrival in the 
greaJt city to help to pay the expenses of his outfit there. On the 
15th of March, 1718, he joyfully bade adieu to Mr. Martine and 
his school at Perth, and expected easily to reach Edinburgh the 
same day; but near the Queen's Ferry the horse fell lame, and it 
was necessary to leave him behind, the rider travelling the rest of 
the stage on foot. 

'' Having completed his equipment at a shop in the Luckin- 
booths, and his horse being again sound and serviceable, on Satur- 
day, March 22nd, he left Edinburgh for Camlongan, where be was 
to take leave of his parents." (P. 313,) 

'* His long, but not wearisome journey was concluded on the 8th 
of May, 1818. He had been consigned to the care of one John 
Wemyss, an emigrant from Perth, who had settled in London as 
an apothecary, and had thriven there very much by his skill, 
attentiveness, and civility. This canny Scot had been born on the 
Stormont estate, and was most eager to have it in his power to be 
of service to any of that family. He did all that was necessary to 
launch Mr. William in London, by assisting him to sell his horse, 
by advancing him money and making payments for him, by buying 
him a sword, two wigs, and proper clothes, by entering him with 
the head master of Westminster School, and by settling him at a 
dame's in Dean's Yard. The following are a few items in the 
account which he afterwards rendered in to Lady Stormont, and 
they give a more lively notion of the customs and manners of the 
time than could be collected from whole pages of dull narrative, 
explanation, and dissertation. 
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1718. May 8. Ffor y* carriadge Mr. William's box and 
bringing it home ... 
FIbr his hone before he was sold 
To Dr. FlrieiKl for eiAnuioe 
Ffor a trunk to liim ffor his ^loaths 
To his landlady where he boards, fm 
entry money ... 

S5. Ffor a sword to him ... 
Ffor a belt - - . 
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f*for pocket money to him 
hine 5, Ffor pocket money ffor two wigs, as per 
irec^tt k . to w 

H 18. Ffor a double letter and pocket money to 
him - - - - - 

Ang. 16. To Mr. William, who went to the eoun* 
trey .--».- 
Dee. 17. Three guineas to the masters, and a 
double letter . - - . 

1719. Jaa. 4. Ffor pocket money 5 shil. and the g. to 
Dr. Friend 3 guineas 
„ dl. To Mr. Wm., to treat with, before the 
elections began . . «. 

Bsy*d the Taylor, as per bill 
Pay*d Mrs. Toilet for f yean board, and 
for things laid out for him, as per bill 30 10 4 

** William Muiray was a good boy, and stuck very steadily to 
his bookis. His strange dialect at first excited a little mirth among 
his companions, and they tried to torment him by jokes f^ainst his 
country ; but he showed his bhod, and they were speedily soothed 
by his agreeable manners, and awed by the solidity of his acquire*- 
ments." (Pp. 815, 316.) 

Westminster did not fail to give the young gentlenaan a 
fair share of pertness : — 

*^ Lady Kinnoul, in one of the vaoations^ invited him to her 
home, where, observing him with a pen in his hand, and seemingly 
thoughtful, she asked him *lf he was writing his theme, and 
what in plain English the theme was ?' The schoolboy's smart 
answer rather surprised her ladyship — * What is that to you ? * 
She replied, ^ How can you be so rude ? I asked you rery civilly 
a plain question, and did not expect from a schoolboy such a pert 
answer.' The reply was, * Indeed, my lady, I can only answer 
once more, What is that to youf^ In reality the theme was 
Quid ad tE pektinet." (P. 817.) 

When he first left home, the notion of his being called to 
the Bar in England had been talked of, but had been 
abandoned upon ascertaining that the expenses of a legal 
"education were fat greater in England than in Scotland, and 
would much exceed what the noble Viscount, his father, 
could afford. ^^ The young man himself acknowledged the 
necessity imposed upon him of takii^ orders ; but, when at 
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Westminster School, having occasionally visited the Great 
Hall, and heard the pleadings of Yorke and Talbot, he felt, as 
he described it, * a calling for the profession of the law.' " 

*' About the time of his removal to Oxford, he had casually 
mentioned his disappointment to a schoolfellow, a son of the first 
iiord Foley. This peer, who had amassed enormous riches from 
the invention of manufacturiug iron by means of coal instead of 
wood, possessed a liberal and enlightened mind, and having seen 
William Murray at his country house during the holidays, had 
discovered his genius, and had taken a fancy for him. Hearing 
4hat, on account of the narrow circumstances of his family, he was 
going, rather reluctantly, to prepare himself for ordination, instead 
of following the bent of his genius to study the law, he, in the 
most generous and delicate manner, encouraged him to enter 
A career for which he was so well qualified, and undertook to assist 
him with the requisite supplies till the certain success which 
awaited him should enable him to repay the advance with interest. 
The offer so handsomely made was frankly accepted, and it had 
the auspicious result of establishing a real friendship between the 
parties notwithstanding the inequality of years." (P. 319, 320.) 

With the consent of his family, Murray was thus entered 
at Lincoln's Inn, although he did not begin to keep his terms 
there till he had taken his bachelor's degree. While at 
Oxford he devoted himself to the art of oratory. 

" Those who look upon him with admiration as the antagonist 
of Chatham, and who would rival his fame, should be undeceived 
if they suppose that oratorical skill is merely the gift of nature, 
and should know by what laborious efforts it is acquired. He read 
systematically all that had been written on the subject, and he 
made himself familiar with all the ancient orators. Aspiring to be 
a lawyer and a statesman, Cicero was naturally his chief favourite ; 
and he used to declare that there was not a single oration extant of 
this illustrious ornament of the forum and the senate-house, which 
he had not while at Oxford translated into English, and after an 
interval according to the best of his ability retranslated into 
Latin." 

Murray having taken his degree of B. A., was transferred 
to Lincoln's Inn ; and, speaking of his legal education, Lord 
Campbell says, **We know that he owed every thing to 
private and spontaneous exertion. The false maxim on 
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which legal education now rests in Ikigland, * every man to 
learn as he likes, or laissez rien faire^ receives some counte- 
nance from his example.'" Lord Campbell takes this op- 
portunity, as he does on all other fitting occasions throughout 
both his works, of condemning the present lack of a systematic 
course of education and discipline in the Inns of Court. 
Murray's pursuits there are thus narrated: — 

*^ He never had the advantage of being initiated in the mysteries 
of legal warfare by any practitioner ; the pupilising system, now 
in such vigour, having been introduced in the following generation 
by the celebrated Tom Warren and Mr. Justice Buller. He 
attended a debating society, where knotty questions of law were 
discussed ; and such pains did he take in getting up his arguments^ 
that the notes he then made were frequently of use to him when 
he was at the Bar, and even after he had been elevated to the 
Bench. But his principal resource for gaining experience was 
attending the Courts at Westminster and listening to the judg- 
ments of Chief Justice Raymond. He continued to think that, in 
the absence of academical lectures and examinations, such an 
attendance is the best opportunity which candidates for the Bar 
enjoy of gaining a liberal knowle^e of their profession. For this 
reason, considering it for the public welfare as well as for their 
advantage individually that they should be properly instructed,— i> 
when presiding in the King's Bench he was in the constant habit 
of explaining the intricacies of the cases tried before him, and giving 
the reasons of h^s judgments, not only to satisfy the parties, but, 
as he expressed it ' for the sake of the students.' " (Pp. 328, 329.) 

Lord Campbell mentions Murray's intimacy with Alex- 
ander Pope, which began while the former was a student at 
Lincoln's Inn. He does not mention that Murray was one 
of those who tossed Curl, the bookseller, in a blanket, for 
libelling Pope.* 

'* Pope, on the other hand, intuitively discovered the genius of 
this juvenile worshipper, was struck by his extraordinary accom- 
plishments, agreeable manners, ingenuous countenance, and (it is 
said) above all, bi/ the silvery tones of his voice, which seemed then 
and ever after to have doubled the ^ect of all his other powers to 
win his way in the world. Murray had frequent invitations to 
Twickenham, and Pope, coming to Lincoln's Inn, would spend 

> See the Dunciad. 
VOL. XII. Z 
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hours in instructing him, not in the composition of orations, hut 
the varying attitudes and intonation with which they should he 
delivered. One day the pupil was surprised hy a gay Templar, 
who could take the liberty of entering his rooms without the cere- 
monious introduction of a servant, in the act of practising the 
graces of a speaker, at a glass, while Pope sat in the character of 
preceptor." (P. 330.) 

On the 23d of November, 1730, Murray was called to the 
Bar, having previously taken a long vacation trip to France 
and Italy, " which," Lord C. says, " most practising lawyers 
have taken." ^ 

** When he put on the long rohe, it may he safely affirmed that 
there had not hitherto appeared at the English Bar a young man 
so well qualified by his acquirements to follow the law as a liberal 
profession. Without having become a deep black letter lawyer, 
he was scientifically familiar with our municipal jurisprudence, 
and capable of conquering any particular point in it which he 
might have occasion to encounter. He had made himself ac- 
quainted not only with international law, but with the codes of all 
the most civilised nations, ancient and modern ; he was an elegant 
classical scholar ; he was thoroughly imbued with the literature of 
his own country ; he had profoundly studied our mixed constitu- 
tion ; he had a sincere desire to be of service to his country, and 
he was animated by a noble aspiration after honourable fame. A 
very different being this from the dull plodder whOy having gained 
a knowledge of forms and technical rules, looks only to make his 
bread by law as a trade ; or the empty adventurer, who expects to 
secure wealth and high office by a flashy speech." (P. 332.) 

" Murray (says Lord Campbell) remained at the Bar above two 
years without a brief, or, at least, without being employed in a 
cause of importance. During this trying interval his courage 
fully supported him ; and, although he must have passed anxious 
moments, he still felt the confidence of ultimate success which 
genius sometimes prompts. His friends were most afraid, from 
his literary connexions and propensities, that he would be induced 
to relax his resolution to raise himself by the law, and that he 
would attempt authorship, or prematurely mix in political strife. 
The recent examples of Addison and Prior were very seducing to 
those who might be disposed to prefer the primrose path of poetry. 

* It is now said to be impossible to find a barrister who has not written a 
book and been to Paris. 
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But Murray now and ever after displayed a rooted attachment to 
his profession, and a firm purpose to establish his reputation by 
reaching its highest honours. He therefore actually declined an 
offer made to him to bring him immediately into parliament; being 
convinced that a barrister ought not in prudence to expose himself 
to this distraction till he is fully established in practice, and may 
fairly expect to be appointed Solicitor-General." 

What then did Murray do to insure success ? 

" Never absent from chambers when there was a possibility of 
a client calling to consult him, or from Westminster Hall when a 
diligent young barrister ought to be seen there, he still contrived 
to keep up an intercourse with the witty and the powerful. He 
now took chambers at No. 5. King's Bench Walk, in the Temple ; 
and here Pope frequently visited him in the evening, to save him 
from the suspicion of neglecting his profession by haunting coffee- 
houses, as he had allowed himself to do while a student. We may 
easily imagine that the lawyer and the poet occasionally met at the 
Grecian^ or Dick\ or The DeviTs Tavern, which were close by ; 
or in the shop of Lintot, between the two Temples ; or that of 
Tonson, in Chancery Lane ; or that they went together to the 
theatre in Lincoln's Inn Fields, to see the performances of Bet- 
terton and Mrs. Clive ; but for such meetings I find no authority ; 
and we must tell what we know to be true, not what we consider 
to be probable." (P. 334.) 

We may yenture to say that we doubt the probability of 
Murray going to the play with Pope ; as he did not frequent 
the theatre, and, we believe, was only there in later years 
but once, and that was to see Cato. 

^' Murray continued as eager as when he was a student under 
the Bar to increase his store of professional learning, and by no 
means (after the common fashion of lawyers who have had an 
academical education) abandoned liberal studies. In an interval 
of leisure he showed that he was qualified, like M. Guizot, the 
Prime Minister of Louis Philippe, to gain celebrity as a professor 
in a university. For the benefit of the heir of the ducal house of 
Portland, he wrote two long letters to tliat young nobleman, ' On 
Ihe Study of Antient and Modem History,' which would constitute 
an admirable syllabus for a course of lectures. It is with some 
humiUation," says Lord C, " that I look to the members of the 
profession at the present day, without being able, either at the 
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Bar or on the Bench^ to discover any one with such an extensive, 
exact, and philosophical acquaintance with historical hooks, histo- 
rical events, and historical characters/' 

His progress at the Bar was altogether a rapid one. 

" He had heen ahove seven years at the Bar before his gains 
reached or approached 3,000/. a-jear ; but» from his third year, at 
all events, he had a very encouraging practice, and he must have 
been comparatively wealthy. He had long before dedicated his 
first professional earnings to the purchase of a set of tea china, 
with suitable silver plate, for his sister-in-law. Lady Stormont^ 
who, after his father's death, had sent him, not only supplies of 
Scotch marmalade, but pecuniary contributions, to assist him 
while he was a student at Lincoln's Inn. 

^< The earliest success he met with was, as he had anticipated, 
at the Bar of the House of Lords. Sir Philip Yorke and Talbot 
were then always opposed to each other as leaders. In Scotch 
cases, Mr. W. Hamilton, a Scotch advocate, (father of single- 
speech Hamilton) having settled in London soon after the Union, 
was almost always the junior on one side ; and Murray, from a 
good word spoken in his favour by his friends to the Scotch soli- 
citors, and from the pains-taking disposition for which he sooa 
gained credit, was generally on the other." 

" In 1737 he acquired immense eclat as counsel against the 
bill introduced to disfranchise the city of Edinburgh, on account 
of the alleged misconduct of the inhabitants in putting Captaia 
Porteus to death. He dwelt with much force on the insult about 
to be offered to the capital of Scotland ; he pointed out the injus- 
tice of punishing the many for the supposed offence of the few ; 
and, although he could not justify the violence which had beeu 
committed, he strongly insinuated that the spirit of wild justice 
which had been displayed, the calmness and solemnity with which 
the deed had been done, and the utter impossibility of ever detect- 
ing, by enormous rewards, the individuals personally engaged in 
it, redounded to the honour of the Scottish nation. The measure 
was defeated ; the freedom of the city of Edinburgh was voted by 
the corporation to Mr. Murray for the zeal and ability he had dis- 
played as their advocate, and prophecies were uttered copiously all 
over Scotland that he would one day confer high honour on his 
country. Hitherto, however, he had fared rather indifferently in 
Westminster Hall. He did not addict himself to any one court in 
particular ; but, without a regular flow of business, he went where 
a stray brief might carry him." (Pp. 338, 339.) 
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Still he made way but slowly so far as regular annual 
receipts were concerned ; and to add to any impatience on 
this score, his addresses to a young lady were rejected by her 
friends on the ground of insufficient means. It was on this 
occasion that he disconsolately took a small cottage on the 
banks of the Thames, near Twickenham, to which he retired 
that he might nourish his regrets. Lord Campbell says that 
*' Murray was cured by the return of Michaelmas Term, which 
called him to Westminster Hall, and by the turmoil of attor- 
neys and solicitors, jurymen and witnesses, noisy counsellors 
and prosing judges." 

He was not destined to wiut much longer for large business. 
He distinguished himself in the case of Gibber r. Hofer, — 
not, as is usually reported, from the sudden seizure of his 
leader, Seqeant Eyre, but, as Lord C. shows, by following 
him, and making a better speech than he did. In allusion to 
the speech of the learned Serjeant, he gives in a note the 
following legal conundrum: — " Why is a Serjeant's speech 
like a tailor's goose ? A. Because it is hot and heavy." We 
have a different reading of this joke, as applied to a speech 
of the late Sir T. Plumer : — Some one asking what was doing, 
received for an answer, " Oh, Humberts work — hot and heavy ;" 
and perhaps it may deserve consideration whether this last 
reading may not be substituted in a future edition, considering 
that the noble author is now himself a serjeant, and may be 
reminded by his learned brethren of the coif of the many 
** quips, and cranks, and wreathed smiles" he has bestowed on 
that ancient body, which loses its last rag of privilege in the 
present session, — that of sitting as judges of assize, in prefer- 
ence to Queen's CounseL 

In this cause Mr. Murray's eloquence was the theme of 
universal applause; and, in spite of misrepresentation and 
exaggeration, there can be no doubt that this speech, delivered 
in common professional routine, placed him at the head of the 
Bar. He never countenanced the fable of Serjeant Eyre's 
fit, and knew well that he had reaped the fruit of premedita- 
tion and study ; yet he used to talk of this trial with much 
complacency, and to say, " Henceforth business poured in 
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upon me from all quarters, and from a few hondred pounds a 
year, I fortunately found myself in the receipt of thousands." 

** The most distinguished client who solicited his patronage was 
Sarah, Duchess of Marlborough, who had several important suits 
going on in the Court of Chancery respecting the trusts of her 
husband's will ; and, desirous of stimulating his zeal in her favour, 
she resolved to make him a liberal donation, although not quite so 
splendid a one as that received from her by his rival Pitt. She 
sent him a general retainer, with a thousand guineas. Of these 
he returned her nine hundred and ninety-five, with an intimation 
that * the professional fee, with a general retainer, could neither be 
less nor more than five guineas.' 

" As might be expected, she was a very troublesome client, and 
she used to visit him herself at very unseasonable hours. On one 
occasion, when late at night he came home to his chambers, he 
found them almost blocked up by a splendid equipage ; footmen 
and pages, with torches in their hands, standing round ; and the 
Duchess seated in his consulting chair. Instead of making any 
apology, she thus addressed him : — ^ Young man, if you mean to 
rise in the world, you must not sup out/ 

" Another night, when, after the conclusion of a very long trial 
in which he had succeeded, he was indulging in agreeable con- 
versation with Pope and Bolingbroke, Sarah again called; and 
having in vain expected his return till past midnight, went away 
without seeing him. His clerk, giving him an account of this 
visit next morning, said to him, ^ I could not make out, sir, who 
she was, for she would not tell me her name ; but she swore so 
dreadfully that she must be a lady of quality: ** (Pp« 343, 344.) 

He was also soon engaged in public causes of celebrity, 
and he now proposed to, and led to the altar. Lady Elizabeth 
Finch, a daughter of the Earl of Winchelsea. 

'* The first four years after his marriage must have been the 
happiest portion of his existence. He was in the enviable situation 
of being at the head of the Bar, without the -anxiety or the envy 
which may be expected to attend the possession of office. Hope 
held out to him the most brilliant prospects of advancement ; and, 
as yet, he thought there must be supreme felicity in gratified am- 
bition." (P. 345.) 

But he now comes upon the field of politics : — 

" Both parties in the state were eager to enlist him in their 
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Tanks. At this time there were very few professed Tories, and 
still fewer avowed Jacobites. Politicians struggling for power, 
almost all coming within the general denomination of Whigs, were 
divided into the adherents and the enemies of Sir Robert Walpole. 
Murray warily refused to join either the one class or the other. 
He had been counsel in a Chancery cause for the Duke of New- 
castle, who, eager to secure the rising lawyer as a partisan, wrote 
the following letter to Lord Chancellor Hardwicke: — * I cannot 
but think myself greatly indebted to Mr. Murray, who, from the 
great pains he has taken in the way of his profession, has singly 
procured the consent of all parties, without which I should not 
have been thoroughly easy. I should be glad to make him any 
proper return ; and as promotions in the law are now stirring, 
might I submit it to your Lordship whether Mr. Murray might 
not be made one of the King's Counsel ? His ability nobody will 
doubt, and I will be answerable he shall do nothing unbecoming 
that station, or that shall reflect upon those who shall recommend 
him to it. You know, njy dear Lord, the reason I ask this favour 
of you, and for him, and you must therefore know how greatly I 
shall be obliged to you if it can be granted ; and that is all I shall 
say upon the occasion.' 

" The Duke, however, in his peculiar fashion, annexed certain 
conditions to this favour, which were rejected, and Murray con- 
tinued to lead the Bar in a stuff gown till he was made Solicitor- 
General. At last the veteran minister, after having for twenty 
years distributed the patronage of the Crown, was now so hard 
pressed that his fall was deemed inevitable ; but there was no con- 
cert among his heterogeneous opponents to form a government to 
succeed him, and there would have been no prudence in joining 
any section of them. Murray pretended to be guided by the sen- 
timent of Pope, that * the man who may have the good-will of all 
parties is guilty of folly if he becomes a partisan.' However, 
when the crash was over, and Pulteney, to the surprise of all man- 
kind, declining to take office, the Duke of Newcastle, Pelham, and 
Hardwicke seemed firmly seated in power, the shrewd Scot did 
not hesitate to declare that he thought they were entitled to the 
support of enlightened statesmen. His own father-in-law, the 
Earl of Winchelsea, had become the First Lord of the Admiralty, 
and was a member of the new cabinet. His friendly opinion of 
Mr. Murray was made known in the proper quarter, and there 
was a warm desire to take him as soon as possible into the service 
of the Crown* 
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^ But he spurned the notion of any politieal appouitinait» and 
there was a difficoltj in bringing about a' yacancjr in the office oC 
Attorney or Solicitor-Greneral^ as neither <rf the present law-officers 
could be unceremoniously removed, and the existing occupants of 
the chidships in Westminster Hall seemed hale and hearty. In 
the course of a few months Sir John Strange, the Soli<ator-6ene- 
raly whose health had failed him, was induced contentedly to resign, 
on a promise of being made Master of the Rolls. Mr. Murray 
was installed as his successor, and immediately after was returned 
to the House of Commons, in his stead, for Boroughbridge, one 
of the many seats in the gift of the Duke of Newcastk." (Pp. 345. 
347.) 

We must now see him on another stage, where he achieved 
the most brilliant success : -^ 

" It has often happened that a lawyer, with great reputation at 
the Bar, has lamentably failed on coming into the House of Com- 
mons ; but Murray as a parliamentary' debater was still more 
applauded than when pleading as an advocate ; now he reaped the 
reward of long years of study, by which he cultivated and per- 
fected the high qualifications for oratory which he had received 
from nature. The first time he opened his mouth in the House 
of Commons he seems to have had the most brilliant success, 
and during the fourteen years he remained a member of that 
assembly as often as he mixed in the debate he was listened to 
with favour. His chief antagonist was William Pitt, who had 
entered Parliament two years before him, as member for Old 
Sarum, and had made himself most formidable by an uncom- 
promising hostility to all the measures of the Government, and by 
an energy of declamation and a power of invective hitherto unex- 
ampled in the annals of English eloquence. The great patriot 
was already compared to a mighty torrent, which, with irresistible 
fury, carries away before it every obstacle that it encounters, 
spreading consternation and ruin through the country which it 
overwhelms. 

" Murray, unless on some very rare occasions, was found to be 
his match. The mellifluous tones, the conciliatory manner, the 
elegant action, the lucid reasoning, the varied stores of knowledge, 
the polished diction, the alternate appeals to the understanding 
and the affections, the constant self-control, which distinguished 
the new aspirant, divided the suffrages of the public. Even the 
worshippers of Pitt admitted that Murray was justly entitled to 
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tho complimentary quotation from Denham, which his friends 
applied to him, — 

* Though deep, yet clear ; though gentle, yet not dull ; ■ 
Strong, without rage; without o*erflowing, full.' " 

(Pp. 353, 354.) 

We now come to the close of his career as Solicitor-Gene- 
ral: — 

*' Murray closed the longest and most brilliant Solicitor-Gene- 
ralship recorded in the annals of Westminster Hall by a service 
of lasting importance to the rights of Great Britain^ upon which 
depends her greatness as a maritime power. The King of Prussia, 
backed by some neighbouring states, had sought to remodel the 
law of nations in a way that would have rendered naval superiority 
in time of war of little avail, by asserting that belligerents are not 
entitled to seize upon the ocean the goods of enemies in neutral 
ships, — by insisting that contraband of war, the property of neu- 
trals, may be carried by them to enemies' ports ; — by denying the 
right of belligerents, under any circumstances, to search the vessels 
of neutrals ; — and by attacking the legality and validity of all the 
proceedings in the Courts of Admiralty of England for a condem- 
nation of all neutral ships or goods by reason of an alleged viola- 
tion of the dul^s of neutrality. These pretensions were embodied 
in a memorial presented by M. Michell, the Prussian minister at 
the Court of St. James's. The masterly answer to it is signed by 
Sir George Lee, Judge of the Prerogative Court, Dr. Paul, the 
Advocate-General, and Sir Dudley Ryder, the Attorney-General, 
as well as by Mr. Murray, the Solicitor- General; but we know, 
from undoubted authority, that the composition of it was exclu- 
sively his. Having myself been employed to write such papers^ I 
may possibly be not unqualified to criticise it ; and I must say that 
I peruse it with ' a mixed sensation of admiration and despair.' 
The distinctness, the precision, the soundness, the boldness, the 
caution which characterise his propositions, are beyond all praise ; 
and he fortifies them by unanswerable arguments and authorities. 
Preserving diplomatic, nay, even judicial calmness and dignity, he 
does not leave a tatter of the new neutral code undemolished. 
Thus with imperishable granite he laid the foundation on which 
the eternal pillar of England's naval glory has been reared." ^ (Pp. 
376, 377.) 

' This document, together with Lord Campbeirs eulogium, has been alluded 
to in the present session of Parliament. 
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While SoIidtOT-Generaly Marray had the merit of patron- 
izing Blackstone. The account is an interesting one. 

" The professorship of civil law in the University of Oxford 
being vacant, he recommended this extraordinary man, then quite 
unknown, as decidedly the fittest person to fill it. The Duke of 
Newcastle promised him the appointment ; but, ever eager for a 
dirty job rather than for the public good, he thought it right to 
probe a little the political principles of the candidate, and to 
ascertain how far he could be relied upon as a party tool, and, 
more suo, he thus addressed Mr. Blackstone when presented to 
him : — * Sir, I can rely on your friend Mr. Murray's judgment as 
to your giving law lectures in a good style, so as to benefit the 
students, and I dare say I may safely rely upon you, whenever 
anythiug in the political hemisphere is agitated in that university, 
you will, sir, exert yourself in our behalf?' The answer was, 
' Your Grace may be assured that I will discharge my duty in 
giving law lectures to the best of my poor abilities.' * Ay, ay,' 
replied his Grace, hastily, * and your duty in the other branch 
too?' Blackstone made a hesitating bow ; and, a few days after, 
had the mortification to find, from the Gazette, that Jenner, 
utterly ignorant of law, civil, canon, and common, but considered 
the best electioneering agent in the whole university, was ap- 
pointed to expound the Pandects, which he had never read, and 
could not construe. 

" Murray behaved with spirit and judgment ; for he advised 
Blackstone to settle at Oxford, and to read law lectures to such 
students as were disposed to attend him. The plan had splendid 
success, and^ happily, soon after suggested to the mind of Mr. 
Viner the establishment of a professorship for the Common Law 
of England in the University of Oxford. To this we owe the 
immortal Commentaries of Blackstone, which, when they were 
given to the world, drew forth the following high tribute of 
approbation from him to whose judicious patronage they were to 
be traced." (Pp. 378, 379.) 

In 1754, Murray was appointed Attorney-General, having 
declined the premiership ; but, at the same time, he undertook 
the arduous duty of being Government leader in the House 
of Commons, *^ which he would probably have declined, had 
he foreseen that Pitt, dissatisfied with this arrangement, was 
again to resign and go into hot opposition." 

Shortly after he had been appointed Attorney-General, 
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both the Lord Chancellor (Lord Hardwicke) and the Premier 
(the Duke of Newcastle) concurred in offering him the situa- 
tion of Master of the Bolls, vacant by the death of Sir John 
Strange, which, however, he without hesitation declined, as 
he considered it of a subordinate character, and not by any 
means opening to himthe opportunities to which he aspired, 
of making a great name as a judge. 

Murray had now no easy post to maintain, and in spite of 
the eclat of his situation, he is said at the close of the session 
in May, 1766, to have expressed deep regret that he had not 
adhered to the profession to which he was originally destined 
(the Church), so that he might have been vegetating unseen 
fis the vicar of some remote parish. He often declared that 
he wished to have for his companions only the schoolmaster, 
the apothecary, and the exciseman ; and that he desired to 
know nothing of politics except from a weekly newspaper 
taken in by the village dub. Such is the emptiness, after 
all, of political honours and distinction ! It reads a striking 
lesson to all aspirants for such bubbles, as does also the next 
incident 

" After the prorogation, the state of affairs, instead of mending, 
became more disastrous. The Duke of Newcastle's imbecility had 
involved the country in hostilities with France, and the war, 
which under other auspices was hereafter to be so glorious, began 
most unfortunately. Minorca was taken; what was worse, the 
national honour was considered tarnished by the flight of Admiral 
Byng without an effort to relieve Port St. Philip's ; and the 
clamour against the Government rose almost to frenzy. With 
what horror did Murray look forward to the re-assembling of 
Parliament I How did he expect to quail under the vituperation 
of his rival ! At this time his situation certainly was very dis- 
heartening. There seemed to be no chance of any honourable 
retreat for him. Sir Dudley Ryder had only been Chief Justice 
of the King's Bench two years, and, being in a green old age, and 
likely long to fill the office, was about to be raised to the peerage. 

" The day after Mr. Attorney-General prepared the bill for the 
new barony, he heard that Sir Dudley Ryder was dead. Although 
he, no doubt, would have made every effort and submitted to any 
sacrifice for the purpose of preventing this catastrophe, we can 
hardly suppose that it excited no pleasurable feeling in his mind." 
(P. 386.) 
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But he did not succeed without some difficulty to the vacant 
chiefship. The difficulty was expressed in the congratula- 
tions of Charles Townsend, then an opposition leader, who 
said to him, " I wish you joy, Mr. Murray, or, to speak truly, 
I wish joy to myself; for you will ruin the Duke of New- 
castle by quitting the House of Commons, and the Chancellor 
by going to the House of Lords." 

A difficulty was made as to the peerage which had usually 
accompanied the Chief Justiceship, and the duke represented 
the king as very reluctant to grant it. But Murray was 
evidently aware of the juggle, and declared that without the 
peerage he would not accept the Chief Justiceship, nor would 
he remain Attorney-General. It was therefore pretty plainly 
perceived, that if he were now refused his just demands, he 
might be expected to be seen speedily in the House of Com- 
mons an opposition leader; and the king's scruples being 
easily overcome, the Chancellor wrote to announce that Mr. 
Attorney was to be Chief Justice and a peer. On Monday, 
the 8th day of November, 1756, Murray was sworn in Chief 
Justice of the King's Bench, and the following day the 
administration to which he had belonged was dissolved. 

** The appointment was almost universally praised. A very 
few illiberal individuals, trying as far as they were able to justify 
the imputation cast upon the English by Lord Lovat when he 
said that * his cousin Murray's birth in the north might mar his 
rise/ grumbled because a Scotsman was placed at the head of the 
administration of justice in Westminster Hall, and tried invidiously 
to account for his rise by saying that * he had no merit beyond 
the dogged industry which distinguished his poverty-stricken 
countrymen ;' but all generous spirits frankly admitted his supe- 
riority for genius and acquirements, and scornfully repudiated the 
notion that, after the whole island of Great Britain had been 
united under a common legislature, regard was to be had, in 
filling any office under the Crown, to the birth-place rather than 
to the qualifications of the candidate." (Pp. 389, 390.) 

Lord Campbell says, and says most justly, that Lord 
Mansfield while Chief Justice " enjoyed an unparalleled 
ascendancy, and that this ascendancy was well deserved. 
Although he presided above thirty years in the King's Bench, 
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there were in all that time only two cases in which his 
opinion was not unaiiimously adopted by his brethren who 
sat on the Bench with him." Of the many thousand judg- 
ments which he pronounced during the third part of a cen- 
tury two only were reversed ; and, what perhaps is still more 
remarkable, in all his time there never was a bill of excep- 
tions tendered to his direction. " The moving power," says 
liord Campbell, " which worked such marvellous effects was 
his earnest desire worthily to discharge the duties of his 
office, that he might thereby serve his country^ and make his 
own name be remembered and honoured. On the day of his 
inauguration as Chief Justice, instead of thinking that he 
had won the prize of life^ he considered himself as only start- 
ing in the race : " — 

" My readers are already acquainted with some of the requisites 
he possessed for this noble undertaking, — his quickness of per- 
ception, his logical understanding, his scientific acquaintance with 
jurisprudence, his great experience in business from having been 
nearly twenty years at the head of his profession, his resoluteness 
of purpose, and his unwearied power of application. All these 
might have been insufficient, but he quickly showed that, seated 
on his tribunal, he was patient, courteous, firm, decided in his 
opinions, possessed of unexampled powers of despatch, without 
ever appearing to be in a hurry, capable of explaining his judg- 
ments with admirable precision and perspicuity, and not only 
unswayed by awe of power or love of popularity, but free from 
the besetting sin of being unduly under the influence of counsel, 
either from favour or from fear." (P. 398.) 

Lord Campbell gives an elaborate and useful account of 
Lord Mansfield's judgments, which by some will be considered 
the most valuable part of the memoir. We shall, however, 
not advert to them on the present occasion. 

Lord Mansfield had hardly been inaugurated as Chief 
Justice of the King's Bench when he was offered the higher 
dignity of Lord Chancellor. This, under the circumstances, 
he declined ; but on the meeting of Parliatnent he took his 
seat in the House of Lords, where he was destined fully to 
support the reputation he had acquired as an able debater: — 

" His maiden speech was drawn forth by a rather ludicrous 
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incident, whicli we should consider harmless, and treat with a 
laugh. As a * quiz' upon the ministers, on the day when Par- 
liament assembled, there was printed and sold in the streets a 
spurious King's Speech, purporting to be 'His Majesty's most 
gracious speech to both Houses of Parliament.' There being some 
talk of proceeding against the author, the king satirically observed, 
* I hope the man's punishment will be of the mildest sort, for I 
have read both speeches, and, as far as I understand them, the 
spurious speech is better than the one I delivered'" (P. 447.) 

Lord Mansfield had shortly afterwards to advise the king 
(George II.) as to the formation of a new ministry, which 
resulted in the following arrangement : " that Fox with the 
Paymastership, by which he might amass wealth, would give 
no trouble ; that all jobbing patronage should be given to 
Newcastle; and that all real power should be intrusted to 
Pitt." The negotiation was concluded by Mansfield himself 
joining the Cabinet ; as to which Lord Campbell expresses a 
clear opinion that this arrangement was unconstitutional, and 
a strong hope that it will never be again attempted. 

** In the division of the spoil upon this occasion Scotland 
was assigned to Lord Mansfield," but the business of Parlia- 
ment was conducted after a strange fashion : — 

" Debating now went out of fashion ; and for a whole session 
together there would not be a single division in either House. It 
might have been thought that to gain notoriety, or to please con- 
stituents, or to gratify malice, some adventurous members would 
occasionally have opposed the measures of Grovemment, however 
wise and successful, and brought forward motions, however small 
the minority, to divide in favour of them ; but all persons, in and 
out of Parliament, seem to have been intoxicated by the successes 
of the war — bells rang, and bonfires blazed, and nothing was lis- 
tened to except praises of the genius of Pitt in planning conquests, 
and the heroic bravery of Wolfe in achieving them. In our par- 
liamentary annals, from the accession of James L to the present 
time, there is nothing to be found approaching the unanimity 
and tranquillity which marked the last years of the reign of 
George H. 

'^ In this interval Lord Mansfield, although always ready as a 
champion of the ministers, had no occasion to defend them ; and 
he spoke once, and once only, on a subject unconnected with party. 
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A very useful bill had come up from the Commons, introduced by 
Mr. Pratt (afterwards Lord Camden), to improve the Habeas 
Corpus Act, by extending it to cases where parties were deprived 
of their liberty without any criminal charge being alleged against 
them. * Blackstone's Commentaries,' lately published, had taught 
the doctrine that the penal code of England, as jt then existed, 
although we consider it to have been very defective as well as 
very bloody, was an absolute piece of perfection ; and for more 
than half a century afterwards any one who proposed to amend it 
was denounced as disaffected or visionary. I am concerned to say 
that Lord Mansfield, from whom better things might have been 
expected, stirred up a furious opposition to this bill, and threw it 
out." (Pp. 452, 453.) 

** TiU the commencement of the new reign. Lord Mansfield's 
seat in the Cabinet was a mere honorary distinction. But from 
that era he acquired great political consequence, and for fifteen 
years to come there was probably no individual who more in- 
fluenced the counsels of the nation, both at home and abroad." 

Passing over much of the account of his political life, which 
was by no means an uneventful one, we come to the session 
of 1770, when the Chief Justice acted a very prominent part, 
and conflicts were nightly witnessed between Chatham and 
Mansfield in the House of Lords, chiefly with respect to the 
question respecting the Middlesex Election. In these, how- 
ever. Lord Chatham usually had the advantage. We cannot 
resist quoting, however often it may have been seen before 
by our readers. Lord Mansfield's noble . definition of true 
popularity: — 

" It has been imputed to me by the noble Earl on my left hand 
that I, too, am running the race of popularity. If the noble Earl 
means by popularity the applause bestowed by after ages on good 
and virtuous actions, I have long been struggling in that race — to 
what purpose alLtrying time can alone determine ; but if he means 
that mushroom popularity which is raised without merit, and lost 
without a crime, he is much mistaken. I defy the noble Earl to 
point out a single action in my life where the popularity of the 
times ever had the smallest influence upon my determination. I 
thank Gt)d I have a more permanent and steady rule for my con- 
duct — the dictates of my own breast. Those who have foregone 
that pleasing adviser, and given up their minds to the slavery of 
every popular impulse, I sincerely pity ; — I pity them still more, 
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if vanity leads them to mistake the shoots of a mob for the trampet 
of fame. Experience might inform them that many who have 
been sainted with the hnzzas of a crowd one day, have received its 
execrations the next ; and manj who, by the fools of their own 
timesy have been held up as spotless patriots^ have, neverth^ess, 
appeared on the historian's page, when truth has triumphed over 
delusion, the assassins of liberty. Why, then^ can the noble Earl 
think I am ambitions of present populari^ — that echo of flattery 
and counterfeit of renown ? " (P. 475.) 

The attacks of Junius on Lord Mansfield are too well 
known to require any reference to them here. These led to 
debates in both Houses directly involving the judicial cha- 
racter of Lord Mansfield, in which an able and successful 
vindication was made. He did not come off so well in his 
contest with Lord Camden, and this, indeed, is the least suc- 
cessful passage of his life. 

In 1774 Lord Mansfield visited Paris, where his nephew, 
Lord Stormont, had by his interest been appointed ambassador; 
and, shortly afterwards, came on the memorable debates re- 
specting the disputes with America, in which Lord Mansfield 
took a greater share than a Chief Justice usually does in such 
matters. In one of these the charge of falsehood was fixed 
on Lord Shelburne, and returned to Lord Mansfield by that 
nobleman in direct terms : — 

" I do not find that there was any apology, or that any of the 
parties were ordered into the custody of the Black Bod to prevent 
a breach of the peace. The House divided at two in the morning, 
when the address was carried by a msyority of 104 to 29 ; and the 
following day passed over without any news of the ex-Chancellor 
or the Lord Chief Justice of the King's Bench having fought a 
duel in Hyde Park." (P. 499.) 

We are glad that the manners of the House of Lords have 
improved since 1775. Lord Mansfield at this period was not 
formally a member of the Cabinet, but Lord North was in 
frequent communication with him ; he had audiences of the 
king, and he was substantially a minister: — 

*' Lord Mansfield, for his judicial services, deserved the highest 
distinctions that could be bestowed on him; and by the part 
he took against the Americans, he was specially endeared to 
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George IIL, who entered Into the contest and persevered in it 
with mach more eagerness than any of his ministers. As a mark 
of royal favour, the Chief Justice had some time before this been 
created a Knight of the Thistle ; and now he was raised to a higher 
dignity in the peerage, with a limitation to .preserve the title, 
although he had no children, and to make it take precedence of the 
hereditary honours of his house. He was made Earl of Mans- 
field, of Mansfield, in the county of Nottingham, with remainder 
to Louisa, Viscountess Stoimont, and her heirs by Viscount Stor- 
mont, the nephew of the new Earl.** (P. 501.) 

The remarkable death of Lord Chatham is, of course, 
noticed, and Lord Campbell does our Keview the honour of 
noticing a suggestion which we made some time ago^ with 
reference to a statement in a letter of Lord Camden to the 
Duke of Grafton, that all the peers " put on the appearance 
of distress except only the Earl of M., who sat still almost as 
much unmoved as the senseless body itself." We have given 
our reasons for supposing that this initial referred to the Earl 
of Marchmont, but Lord Campbell differs from us in the fol- 
lowing terms : — 

" The Earl of Marchmont was present on this occasion ; but! 
know not why insensibility should be imputed to him more than 
to his distinguished countryman; and it is quite certain that his 
demeanour would have excited no attention — that all mankind 
must have been anxious to observe the impression made by the 
death-blow of Chatham on an old rival — and that Lord Camden, 
writing to the Duke of Grafton, by * the Earl of M.' could mean 
none other than the Earl of Mansfield, whom they both knew so 
familiarly. Besides, I am not sure that the imputation, though 
maliciously meant, ought seriously to lower the object of it in our 
esteem, for it is not pretended that he betrayed any satisfaction ; 
and, instead of idly proffering assistance, or hypocritically beating 
his bosom, he might have been thinking, with some tenderness, of 
their first meeting as students at Oxford, or calmly considering 
how soon his own earthly career must be concluded. 

" It cannot be denied, however, that he acted an ungenerous 
part in the proceedings which were proposed to do honour to the 
memory of the deceased, and to mark the public gratitude for his 
services in advancing the glory and prosperity of the country. 

» 2 L. R. 316. 
VOL. XII. A A 
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Upon an address of the House of Commons, the King having 
given directions that the remains of the great patriot shouLd be 
deposited in Westminster Abbey, Lord Shelburne gave notice of 
a motion in the House of Lords, that their Lordships should all 
attend the funeral. Although there was a strong canvass. Lord 
Mansfield could not make up his mind to vote either for it or 
against it. He pusillanimously absented himself; and, upon a 
division, the motion was negatived by a majority of one." 
(P. 507.) 

Lord Campbell thus closes his account of this matter : — 

** An opportunity soon occurred to him for relieving himself 
from the uneasy feelings which must have annoyed him when he 
reflected on his paltry conduct. The bill for annexing an annuity 
of 4,000/. a year to Lord Chatham's title, which had passed the 
House of Commons almost unanimously, was strongly opposed in 
the House of Lords ; and the Lord Chancellor, and other members 
of the party called the " King's friends," not only objected to it on 
the score of economy, but made violent attacks on the career and 
character of the deceased Earl, even depreciating his talents. Lord 
Mansfield was present, but remained silent. I am afraid it is im- 
possible to doubt that on this and other occasions he displayed a 
want of heart, as well as of moral courage. But we must not hate 
or despise him for these infirmities ; if, to the great qualities which 
he actually possessed, he had added the boldness of Chatham and 
the friendly enthusiasm of Camden, he would have been too perfect 
for human nature." (P. 508.) 

It is a remarkable fact, that after Lord Chatham's death 
Lord Mansfield's political influence and importance declined. 

We next come to an animated account of the riots of 
Lord George Gordon, in which our readers will remember 
that Lord Mansfield was so great a sufferer. Of this we shall 
quote a portion : — 

** The threatenings of the mob being narrated to Sir John 
Hawkins and another Middlesex magistrate, they proceeded, with 
a detachment of the guards, to Bloomsbury Square. Obtaining an 
interview with Lord Mansfield, they informed him of his danger, 
and proposed to station the soldiers in and around his house. To 
this he strongly objected, insisting that they should be marched off 
and concealed in a church at some distance. He was not actuated 
by any pedantic scruples about the lawfulness of employing the 
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military on such an occasion, but he thought that the mob might 
be exasperated bj the appearance of red coats, and trusted to the 
reverence habitually shown in England to the judges of the land 
in times of the greatest excitement, and by the most abandoned 
classes. A pause of nearly half an hour occurred, and hopes were 
entertained that the alarm was groundless, when distant yells were 
heard ; and it was ascertained that an immense multitude, carrying 
torches and combustibles, were marching down Holborn, and 
entering Bloomsbury Square. Lord Mansfield did not imme* 
diately fiy, not even when he saw them making for the north-east 
corner of the * square, in which his house stood ; but when they 
began to batter his outer door, he retreated by a back passage with 
the countess ; and he had hardly escaped from their fury when 
their leaders were seen at the upper windows, tearing down and 
throwing over furniture, curtains, hangings, pictures, books, papers, 
and every thing they could lay their hands on, likely to serve as 
fuel for the fire which was already blazing below. In this instance 
resembling a Paris mob, they declared^ that there was to be no 
pillage, and that they were acting on principle. Pilferers were 
punished ; and one ragged incendiary, to show his disinterested- 
ness, threw into the burning pile a valuable piece of silver plate 
and a large sum of money in gold, which he swore should not * go 
in payment of masses.' Flames were speedily vomited from every 
window ; and, as no attempt was or could be made to arrest their 
progress, long before morning nothing of the stately structure 
remained but the bare and blackened skeleton of the walls." 
(Pp. 523, 524.) 

Lord George, as our readers will remember, was subse- 
quently tried for high treason and acquitted. Lord Mansfield 
being the Presiding Judge. After this he continued to per- 
form his judicial duties with unabated energy, and with still 
increased respect ; but henceforth he acted a much less con- 
spicuous part on the political stage : — 

" When present in the House, and sitting solitary on a back 
bench, he showed great dejection of countenance, which was sup- 
posed to arise not alone from public disasters, but partly from the 
consciousness of his own loss of consequence, and the recollection 
of the brilliant though anxious nights when, matched against the 
elder Pitt, he had commanded the applause of listening senates." 
(P. 533.) 

AA 2 
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In 1788 he resigned the Chief Justiceship at the mature 
age of eighty-three, and he lived nearly five years after his 
resignation in the full enjoyment of all his mental faculties, 
memory included, though his strength gradually declined. 

He enjoyed the unspeakable blessing of a tranquil old 
age: — 

" The sudden cessation of professional occupation and political 
excitement is dangerous only to a man whose mind has not received 
early culture, and who is destitute of literaiy resources. Lord 
Mansfield in his retirement was never oppressed by ennui for a 
moment ; and he found novelty and freshness in the calm, event- 
less life which he led. It should be mentioned, that his serenity 
was completed by a finn belief in the truths of religion, and the 
habitual observance of the pious rites which it. prescribes." 
(P. 553.) 

His amusements were simple and easily attainable : — 

'< A great amusement for him was, to hear what was going on 
in the Court of King's Bench. With this view his countryman, 
James Allan Park, who became famous by compiling his decisions 
on the law of maritime insurance, used to visit him almost every 
evening during term, and to read to him what Lord Kenyon had 
been ruling in the morning. He bore with much composure the 
sneers at * the equitable doctrines which had lately been intro- 
duced into that court ;' and he revenged himself by laughing at 
his successor's false quantities and misapplied quotations, which 
induced George IH., at last, to advise the new Chief Justice ' to 
give up his bad Latin, and stick to his good law.' 

'* Lord Mansfield's contemporaries being all swept from the 
stage, he wisely consoled himself by making acquaintance with the 
rising generation ; and he rejoiced that he could still converse 
with the illustrious masters of wisdom to be found in his library. 
He justly thought contemptuously of the low state into which 
literature had fallen when Hayley was considered the successor of 
Pope ; and he used to give as a toast, — * Young Friends and Old 
Books.' 

*' He never was considered avaricious ; his establishment was 
upon a footing which became a wealthy nobleman, and he would 
sometimes give away money generously ; yet he certainly had con- 
siderable pleasure in watching the enormous accumulation of his 
fortune. He neither invested it in the funds nor bought land with 
it, but had it all secured on mortgage, saying, ' The funds give 
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interest without principle, and land principle without interest, but 
mortgages both principle and interest' " (P. 556.) 

The account of his death is pleasing and edifying : — 

" On his retuni to bed he breathed freely and softly like a 
child, and with as calm and serene a countenance as in his best 
health, though apparently ever after void of co;iscioasness. An 
attempt to give him nourishment having failed, his mouth was 
merely moistened with a feather dipped in wine and water. In 
this state he languished free from pain till the night of Wednesday, 
the 20th of March, when he expired without a groan Mn a good 
old age, full of days, riches, and honour.' He had entered his 
eighty-ninth year ; and as his life had been long and prosperous, 
so his death was such as he had desired. He was amply prepared 
for it. From the time when he was unable to attend his parish 
church, the communion had, at short intervals, been privately 
administered to him ; and he was in the habit of piously declaring 
that he was ready to obey the summons from the world in which 
he had enjoyed so many blessings, contented and grateful" (Pp. 
560, 561.) 

The following summary of Lord Mansfield's merits ap- 
pears to us 80 interesting, that we shall quote it at some 
length, and then close our account of a great Judge, written 
by one who, if we mistake not, will go down to posterity 
with equal judicial celebrity ; and with this we shall close this 
imperfect notice : — 

" Lord Mansfield must, I think, be considered the most pro- 
minent legal character, and the brightest ornament to the profes- 
sion of the law, that appeared in England during the last century. 
As an advocate he did not display the impassioned eloquence of 
Erskine, but he was for many years the first man at the Bar 
among powerful competitors. Both before a jury in the Common 
Law Courts, and addressing a single Judge in the Courts of 
Equity, by the calm exertion of reason he won every cause in 
which right was with him, or which was doubtful. There was a 
common saying in those days, * Mr. Murray's statement is of itself 
worth the argument of any other man.* Avoiding the vulgar 
fault of misrepresenting and exaggerating facts, he placed them 
in a point of view so perspicuous and so favourable to his client, 
that the verdict was secure before the narrative was closed. The 
observations which followed seemed to suggest trains of thinking 
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rather than to draw conclusions ; and so skilfully did he conceal 
his art, that the hearers thought they formed their opinion in 
consequence of the workings of their own minds, when in truth it 
was the effect of the most reiined dialectics. For parliamentary 
oratory he was more considerable than any lawyer our profession 
could boast of till the appearance of Henry Brougham, — having 
been for many years in both Houses in the very first rank of 
debaters. Lord Somers entered Parliament late in life, and could 
not speak without long preparation. Lord Cowper was much 
more ready; but he had not had the benefit of an academical 
education, and his political information was rather limited. Lord 
Harcourt hardly aspired to rise above the level of the Tory 
squires^ by whom he was surrounded. Lord Macclesfield was 
unpolished, though forcible ; and Lord King was dull and tire- 
some. Lord Hardwicke had very moderate success in the House 
of Commons, and his weight in the House of Lords arose rather 
from his high judicial reputation than from his eloquence. Lord 
Camden's set speeches in the House of Lords were admirable; 
but he had been found quite unequal to the noise and irregularities 
of the House of Commons. Dunning, amidst all this turbulence, 
was in his element, and was listened to almost as well as Charles 
Fox himself, but he could not bear the stillness of the Upper 
House, and there he fell into insignificance. Even Lord Plunkett 
caused disappointment when he spoke in the House of Lords, 
after having been acknowledged in the House of Commons to be 
superior to Feel or to Canning. Neither in the one house nor in 
the other did Erskine ever do any thing at all commensurate to 
his forensic reputation. Thurlow prevailed more by the shagginess 
of his eyebrows and the loudness of his vociferation, than by his 
sentiments or his expressions; and the effect of Wedderburn's 
oratory, which was far more artistic, was ruined by his character 
for insincerity. When Lord Eldon had broken down in an attempt 
he made in the House of Commons to be humorous, he never 
aimed at anything beyond the pitch of an Equity pleader ; and 
Lord Redesdale's speeches in Parliament would have been reck- 
oned dull even in the Court of Chancery, Of Lord Mansfield's 
three successors — Lord Kenyon, Lord Ellenborough, and Lord 
Tenterden — the first affected a knowledge of nothing beyond law, 
except a few Latin quotations, which he constantly misapplied ; 
the second, though a scholar, and a ripe and' good one, was only 
a few months in the House of Commons, during which he did 
nothing beyond bringing in a law-bill, and in the House of Lords 
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he rather alurmed the peers by violent ebullitions of indignation, 
than charmed or convinced them bj polished reasoning ; the last, 
having devoted all his best years to the drawing of special pleas, 
never was a member of the House of Commons, and the few times 
that he addressed the Lords he seemed to be opening to the jury 
the issues joined on some very complicated record. But when 
Murray was in the House of Commons, the existence of adminis- 
trations depended upon his giving or withholding from them the 
aid of his eloquence, and in the House of Lords he was listened 
to with increased respect and deference. The combination of this 
excellence with his other performances is certainly much to be 
wondered at ; for, while his competitors were preparing for the 
approaching conflict by conning over the works of orators and 
poets, he was obliged to devote himself to the Year Books, and to 
fill his mind with the subtleties of contingent remainders and 
executory devises. Who is there that could have argued against 
Mr. Justice Blackstone in the morning concerning the application 
of the rule in Shelly's Case, and in the evening shown himself 
equal to Lord Chatham on the question of the right of the British 
Parliament to tax America, or the policy of declaring war against 
Spain?" {Pp.562— 564.) 

We have been thus free in quoting from the "Life of 
Lord Mansfield/' because it is, on the whole^ the most 
interesting and the most instructive of all Lord Campbell's 
biographies. To the student it is peculiarly valuable — it 
shows him the great qualities and the great attainments that 
go to make an accomplished lawyer — it furnishes a model 
for imitation which, though he may. not hope to equal, he 
should always keep in sight. Lord Campbell has done good 
service by recording the process whereby Lord Mansfield laid 
the foundation of that unrivalled eminence which he ultir 
mately attained ; for that he was by much the greatest of all 
our Judges, Lord Brougham said long ago ; and the verdict 
is confirmed by Lord Campbell. Now how was this mind 
prepared for the mighty work which it afterwards performed ? 
Let young men consider this; and then let them judge 
whether the mode of study pursued in the present day is the 
best that can be followed. That is the question which the 
life of Lord Mansfield raises, and, we think, decides. It was 
not by transcribing precedents that Lord Mansfield became 
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great. He had never been in the chambers of a conveyancer, 
or of an equity draftsman, or of a special pleader. This was 
his misfortune. But he made up for it by advantages of 
greater value. If we remember right. Lord Brougham 
doubted whether Lord Mansfield was much of a civilian. 
But it now appears that he studied the Roman law at Cam- 
bridge ; whether with a view to his future forensic career, or 
merely as forming an important branch of classical instruc- 
tion, it is difficult now to determine. But he was the first to 
estimate at its proper value our then existing legal literature. 
Familiar with the great jurists of other countries and other 
times, he did not worship Coke — neither did he pass his 
days or his nights in scanning the Year Books. This great 
lawyer, however, knowing that he had to live by his industry, 
was too sagacious not to perceive the value and the unspeak- 
able importance for practicable purposes of the learning to be 
found in the scattered elements of reports, and digests, and 
abridgments, however immethodical, and even barbarous 
they were. We cannot doubt that he was deeply imbued 
with black letter and Norman French. But he often lamented 
the want of institutional writers on the Law of England. 
Hence his warm support of Blackstone, part of whose Com- 
mentaries he is supposed to have written.^ When Lord 
Mansfield entered the profession, the principal books for 
study were Littleton, Coke, Hale, Hawkins, and Saunder& 
Valuable undoubtedly, these works are considered as reposi- 
tories of legal learning. Yet, with reference to them. Lord 
Campbell observes that "the English have been very defec- 
tive as judicial writers, and greatly excelled by the French 
and Scotch." It were a curious inquiry to ascertain the 
cause of this inferiority. We believe it arose from the dis- 
continuance of regular academical instruction in our Inns of 
Court. What a contrast is there when the student comes to 
examine the technical, repulsive, and immethodical jargon 
which constitutes the staple of our English Law Books during 

' The story told is, Lord Mansfield wrote the 27th chapter of the 3rd book, 
— that on ** Courts of Equity." It is probable he furnished the stamina ; but 
the style is Blackstone's. 
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the whole of the 17th and 18th centuries.^ It reminds one 
of the difference which Home Tooke sarcastically pointed 
out between the judicial orations of Lord Mansfield and his 
puisnes^ of which he remarked that we might form some idea 
by imbibing hogVwash after champagne. The same cause 
which has produced bad books upon English Law has pro- 
duced bad statutes; which the present Chief Justice very 
recently said in the House of Lords^ engaged ^^nine tenths of 
the time of the Judges,"* 



ART. VIL — REPORT OF THE SOCIETY FOR PRO- 
MOTING THE AMENDMENT OF THE LAW. 

SPECIAL COMMITTEE. 

The following reference was made to this Committee : — 

** To consider whether it would be practicable and expedient 
that all proceedings at Law and in Equity should be printed 
in the first instance, and should in that form be originally 
filed and finally recorded.** 

BEPOBT. 

To render the subject intelligible to the Society, the Com- 
mittee have thought it expedient, — firstly, to describe the 
present system of procedure in the Court of Session in Scot- 
land/ where printed pleadings have long been in use, and also 
that of the House of Lords and Privy Council, and then to 
explain the present practice of copies and engrossments in the 
Court of Chancery and the Courts of Common Law, and 
compare it with the proposed plan of printing the proceedings. 

* Of course we except Blackstone ; but the exception confirms our argument, 
for he was, par exceUence, an academical expounder. 

' '* The real evil, under the present system, was that nine-tenths of the time 
of the Judges was taken up in endeavouring to reduce to intelligibility the ill- 
digested legislation of their lordships* House." — House of Lordsy DdMie on 
Second Reading of the County Courts BUI, July 9. IBSO. 
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The practice in the Court of Session is, the Committee 
learns, as follows : — 

In a Scotch suit there are usually four pleadings, — first, 
the summons; second, the defences; third the condescen- 
dence ; and, fourth, the answers to the condescendence. 

The summons represents both the English writ of summons 
and the declaration. It is a statement, on the part of the 
pursuer, of his cause of action, with a conclusion or prayer 
for the relief sought, containing also a writ of summons 
commanding the defendant to appear in Court to answer the 
demand. 

In the paper termed the " Defences," the defender must 
meet the statement of facts and conclusion deduced from 
them in the summons, and set forth the facts on which he 
founds his defence ; and, if he demur to the summons, he 
must state also his grounds of demurrer. 

The record may be closed on the summons and defences, 
where the parties consent ; but that happens so rarely, that 
condescendence and answers are ordered almost as a matter 
of course. 

The condescendence must set out in substantive proposi- 
tions all the facts on which the pursuer relies ; and such facts 
must not be inconsistent with the grounds of action as laid in 
the summons. 

In the answer to the condescendence, the defender must 
meet the plaintiff's averments by admissions or denials; 
iand, if he mean to rely on a series of counter-averments, he 
isubjoins them to his answers, also in an articulate form, 
under the title " The Defender's Statement of Facts." The 
condescendence and answers are then appointed by the judge 
to be revised and relodged; and after the allegations and 
ianswers to the defender's statement and relative answers have 
been thus set out and met, the record of the cause is com- 
plete, and is judicially closed. 

The pleadings in the Superior Courts of Scotland appear 
to have been printed, without the sanction of any rule of 
Court, from the middle of the 17th century up to the year 
1806, And so convenient has this practice been found, that 
at the present time, even in cases where it is not imperative. 
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the solicitors^ in important matters, almost always by mutual 
consent print the whole pleadings, and also the exhibits and 
evidenoe. 

The number of copies required to be printed has not been 
fixed ; but fifty are usually struck ofi; and six copies of the 
summons and of the defences must be exchanged by the 
solicitors for the purpose of instructing their respective counsel. 
It is not necessary to print the subsequent pleadings for the 
Lord Ordinary, viz., the condescendence and answers; but 
whenever the case happens to be of considerable importance, 
the solicitors almost as a matter of course, preparatory to the 
case being heard by the Lord Ordinary, print by mutual 
consent the revised condescendence and answers, and also the 
evidence and exhibits. 

In cases where it has been agreed by the solicitors to print 
the revised condescendence and revised answers for the Lord 
Ordinary, this must be done either in double columns on the 
same page, so that the answer to each statement of fact shall 
be opposite to the corresponding article or statement of the 
condescendence, or each answer must follow and be sub- 
joined to the article of the condescendence to which it relates ; 
an arrangement which has been found exceedingly useful in 
practice. 

In all cases where parties are dissatisfied with the judg- 
ment of the Lord Ordinary, and desire to have it reviewed 
by the Inner House, they must print and put into the boxes 
appointed for receiving the papers to be perused by the 
judges, a reclaiming note, reciting the Lord Ordinary's inter- 
locutor, and praying the Court to alter the same in whole or 
in part ; appended to such note must be a printed copy of 
the record^ and of such exhibits and evidence as the party 
reclaiming may think necessary to be laid before the Court 
for its consideration. 

Twenty-five copies of the reclaiming note are put into the 
judges' boxes, out of which a copy is given to each of the 
collectors of decision, and to the Advocates' Library, and the 
rest remain for the use of the judges and the clerks in court. 

Besides the twenty-five copies so put into the judges' boxes. 
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the solicitor of the party reclaiming must deliver six copies to 
the opposite solicitor. • 

The original record in all summary applications made 
direct to the Inner House^ such as petitions for regulating 
the affairs of lunatics^ and for injunctions and the like^ and 
all answers to such petitions, must be printed and boxed in 
the same manner as reclaiming notes. 

With regard to the expense of printing. The average 
charge in Scotland for printing a sheet, equal to about forty 
Chancery folios, and throwing off fifty copies, is \h \2$. 

So greatly is printing preferred to writing in the Scotch 
courts, that not one law-stationer is to be found in Scotland- 

But besides the saving of expense, the system of printing 
the proceedings as followed in Scotland has various collateral 
advantages. It presents an inducement to the pleader to be 
careful in the preparation of his pleadings. It enables the 
learned judges as in the House of Lords to prepare their 
minds for the arguments of counsel, by perusing, with com- 
paratively little labour, the printed record preparatory to the 
hearing. It aids the reporters in bringing out accurate and 
succinct reports of the decisions. And it affords facilities to 
the solicitors in conducting the business of the cause, the 
value of which a practitioner only can estimate. 

The practice in the House of Lords upon writs of error, 
the Committee finds to be as foUows : — 

Each party prints his case, consisting of his reasons for or 
against the judgment in the Court below. The parties usually 
unite in the expense of printing a joint appendix, which 
contains the record in the Court below, and such other 
documents as may be necessary. Until recently the House 
required 360 copies to be deposited, the bulk of which 
were the perquisite of the doorkeeper who sold them for 
waste paper. Now we believe only 50 copies are lodged. 
It is usual to strike off about 50 copies in addition to the 
number required to be deposited. The proceedings, until 
the present session, were printed in folio. At present a 
moderate-sized 4to is in vogue. 

In appeals from the Court of Chancery the practice is 
nearly the same as in the case of writs of error. The cases 
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containing the reasons for and against the appeal are printed^ 
^ith a joint appendix containing the record. 

The practice as to printing the proceedings before the 
Judicial Committee of the Privy Council is nearly the same 
as in the House of Lords. 40 copies must be deposited for 
the Court. 100 are usually struck oflF. 

The parties either in the House of Lords or in the Privy 
Council employ any printer whom they please. 

In the Court of Chancery the Committee learns the 
practice as to copies and engrossments to be as follows : — 

On receiving the original draft of a bill from counsel, the 
plaintiff's solicitor sends it to a law stationer for an engross- 
ment to be made on parchment, to be filed as the record, 
and a close copy is made for the plaintiff's counsel. 

When the bill is filed and the subpoenas served, the various 
defendants apply at the Eecord and Writ OflSce for oflSce 
copies. Each defendant or set of defendants appearing by a 
different solicitor is obliged to take out a distinct office copy. 
Upon receiving the office copy each defendant's solicitor 
makes a close copy for counsel. The office copy being in an 
inconvenient form, is not generally used by counsel. 

Upon obtaining an order to amend a bill, the plaintiff's 
solicitor takes the original draft as amended by counsel to 
the Eecord and Writ Office. Here one of the office clerks 
inserts the amendments into the record by interlineation. 

Upon receiving notice of amendment, the solicitors to the 
defendants take, their office copies of the bill to the Record 
and Writ Office, where the writ clerks interline the amend- 
ments into the office copy. 

If, however, more than two folios of amendment have to be 
inserted at'any one place, the whole bill must be re-engrossed, 
in which case new office and close copies must be made as for 
a new bill. The amendments should be distinguished from 
the original matter in the close copies by being underscored 
in red ink. 

Similar rules apply in case of a second amendment of the 
bill. Bills of supplement and revivor are copied and en- 
grossed in the same manner as original bills. It is necessary 
that all the parties to these bills should take copies. 
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Answers, are drawn^ engrossed^ and briefed in the same 
manner 'as bills ; office copies are taken out by the plaintiff, 
and close copies are made for the use of counsel. 

When the pleadings are finished, new copies of the record 
are made for the various counsel retained. 

Copies are made of wills, deeds, and other documents relied 
upon in the suit. In manj suits some of the defendants are 
merely served with a copy of the bill, not being required to 
answer. The plaintiff in this case has a copy of the bill 
made and served upon the defendant. 

When the suit finds its way into the Master's Office the 
proceeding is by state of facts. 

The party taking in the state of facts leaves a copy of it 
at the master's office. The parties interested in the fund in 
question take out copies of the state of facts. These are 
made by the master's clerk at a charge of Ad, per folio. 

A party presenting a petition serves the other parties with 
copies. These are then briefed for counsel. 

The expense of suits in Chancery, being justly a subject 
of general discontent, it is important to consider whether the 
adoption of printing would increase or diminish this expense. 
Let us therefore compare the cost of the present plan of 
multiplying copies of the proceedings by MS. with the 
proposed plan of printing them. 

Take a suit in which there are four defendants appearing 
separately, and consider the aggregate amount paid by all the 
parties for copies and engrossment for every Chancery folio 
of ninety words. 

Engrossing the bill for the record - - - - - 6 

Making (say) 3 brief copies for plaintiff *s counsel, at*4J. -' - 1 O 

4 office copies for defendants, at 4d, each - - - - 1 4 

2 brief copies for each defendant, — in all 8 brief copies, at 4d. each - 2 8 

Total cost to all the parties per folio of the bill - - '56 



It, however, may be fairly argued that a large portion of 
these fees is not properly the expense of copying, but consists^ 
as far as regards the engrossment and brief copies, of remur 
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neration to the solicitors for their trouble^ and the invest- 
ment of their capital in the suit ; and as regards the office 
copies, of court fees, which must in any case be provided for. 
The real cost of the copying, therefore, should be considered ; 
using as a measure the charges actually paid to the law 
stationer by the solicitor, and assuming the cost of making 
the office copies to be the same as of brief copies. 

In this point of view the cost per folio for copies of the 
biU would be as follows : — 

Engrossment exclusive of the parchment - . . . 

3 brief copies for plaintiffs* counsel at 1^<2. each ... 

4 office copies for the 4 defendants at 1^ each ... 
2 brief copies each for defendants, in all 8 copies at 1^. each - 

The above items do not include the cost of paper or parchment ; paper 
is charged IdL per brief sheet or 8 folios, and would consequently, for 
the above 15 copies, be about* ..... 

•Aggregate cost per folio of the bill to all the parties for copying 

Total number of copies, 16. 

In many suits a much larger number of copies would be 
required, though in others not so many. 

Let us now estimate the cost of printing the proceedings. 

Messrs. Clowes and Sons, the eminent printers, have kindly 
set up, at the request of the Committee, some pages of t 
brief, as specimens of what could be done. These are in 
4to., and are printed, in a clear type (some in the type called 
** English " others in large Pica), upon good strong paper 
with a large margin. The charge for printing fifty copies of 
these would be, Messrs. C. state, from 35«. to 37«. per sheet, 
accoi'ding to the style, including paper and all expenses, ex- 
cept alteration^ after the forms are set up. If printed on 
one side only of the paper, the expense would be about 6& 
per sheet (of eight pages) more, as there would be in that 
case double paper and press work. 

Upon counting the words in these pages we find that a 
sheet would contain about forty Chancery folios of ninety 

* Parchment is not charged, as it might be required that the record should 
be printed on parchment. 
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words each ; consequently the whole cost of printing wonld 
be under 1«. per folio if printed on both sides, or a trifle 
more if printed on one side only. 

The Committee propose that in Chancery proceedings, 
Kules of Court should be made^ enjoining that the party 
putting in any bill, answer or other proceeding, should print 
it and lodge a certain number of copies in the Record and 
Writ Office, one of which copies should be enrolled as the 
record. The others would be useful for the judge at the 
hearing and for other purposes. 

The rule should also compel the party to serve the other 
parties to the suit with a certain number of copies each, 
for the use of their counsel, or a number of copies to be 
issued to the parties on application at the Record and Writ 
Office. By this means all necessity for MS. copying of the 
proceedings would be obviated. The solicitor on receiving 
. the draft bill or answer from counsel, instead of, as at pre- 
sent, sending it to a law stationer, would hand it over to a 
printer. 

In the suit imagined above, the saving by the proposed 
plan would be Is. 2\d. per folio of the bill, and supposing 
the bill to contain 1000 folios, the saving in the whole to 
all the parties would be upwards of 60/., or more than half 
the present cost of copying. 

The above is by no means an extreme case. In many 
suits a far greater number of copies would be required, and 
the bill frequently much exceeds 1000 folios. It is true that 
in some suits so many copies as above calculated would not 
be needed, but in scarcely any would the costs be materially 
increased by the proposed plan.* 

* Take a suit of the simplest order, where there is but ooe defendant. The 
jezpense of copying would be as follows : — 
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' It would be an additional advantage^ if the Rules ordered 
all documents relied on in the pleadings to be printed by the 
parties relying on them. In that case it would not be neces- 
sary to set out or state the documents in the pleadings^ but 
it would be sufficient to refer to them. Of course the same 
regulations should be made with regard to depositing and 
serving prints of these documents, as in the case of pleadings. 

Where bills of supplement or revivor must be filed, if 
printing were adopted, the rules might be so framed as to 
permit the defendants to such bills to be served with prints 
of the proceedings in the case, together with a short bill, 
merely referring to the prints, stating the new facts and add- 
ing the necessary interrogatories and prayer. Thus the ex- 
pense of these bills would in great measure be avoided. 

In the cases where defendants are merely served with a 
copy of the bill, the proposed plan would be productive of 
saving, and otherwise advantageous. 

With regard to statements of facts, petitions, decrees, &c., 
and perhaps evidence, similar rules as above might be made, 
mutatis mutandis. 

It has been suggested that there would be a difficulty in 
the amendment of bills under the proposed system. The 
Committee learn that in ordinary cases the printers would 
not object to keep up the forms during the period which 
elapses between the filing of the original bill and the amend- 
ment. The alterations required could, therefore, be made in 
the types at a small expense, and the bill or such portions of 
it as might be necessary, reprinted. A reprint of the bill 
(50 copies) would cost about 6^. per sheet, or \\d. per folio, 
over and above the expense of altering the types, which 
would depend upon the amount of alteration. 

Comparing this with an amendment, when the whole bill 
has to be re-engrossed, the saving is enormous, and in most 

It may be objected, that in the considerable number of suits in which a bill 
is filed and no further proceedings are taken, the matter in dispute being settled 
out of court, a rule requiring that the bill should be printed would materially 
increase its expense ; but, on the other hand, it must be remembered, that under 
the new orders of 1850, probably few but suits of some importance and difficulty 
will be carried on by bill and answer. 
VOL. XII. B B 
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oases alflo^ the amendment by the proposed plan would be 
more economical even than by inteiliDeation. The amended 
parts might be inserted in italics or some other distingoidi- 
ing type, to mark them. It has been suggested also, that 
where small, the amendments might be printed on slips, and 
pasted on the margin of the bill, opposite to the part amended. 
Either of these methods is feasible. 

Where a bill or part of it is reprinted, the Rules should 
enjoin the reprints to be deposited and served in the same 
manner as the original bill* 

The affidavits in injunction suits, and probably affidavits 
generally, might be advantageously printed. 

It may be objected, that under the proposed plan the 
whole cost of making copies of the bill would be thrown 
upon the pluntifT, whereas at present it is shared by all the 
parties. 

But, on the other hand, it must be recollected that the 
plaintiff would obtain his copies of the answers free of 
expense, and indeed his bill would in many cases cost lum 
no more than at present. In the very large number of suits 
in which the costs are paid out of the estate, the appor- 
tionment of the burden among the parties is of little con- 
sequence. 

And, indeed, the whole expense of a pleading, devolving 
in the first instance, at least, on the party preferring it, 
would doubtless tend to prevent prolixity. 

Where the cause is carried up on appeal to the House of 
Lords, the expense of printing the proceedings which is now 
required for that Court, would, by the proposed plan, be saved, 
provided a sufficient number of copies were struck off at first. 

Although the money saved by printing is an important 
feature of the plan, the Committee are of opinion that it is 
by no means its principal recommendation. 

The superior legibility of print to manuscript will be ad- 
mitted. The labour to the counsel of perusing briefs would 
be much diminished, and the facility of preparing themselves 
for Court increased. 

Another great advantage is the perfect uniformity of 
copies. The pages would all begin and ^id at the same 
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place* At present it Is frequently difficult for the Court 
and the counsel to find, passages referred to in the pleadings. 
The briefs having been prepared by diflFerent stationers, are 
not uniform, and much time is lost in finding places. If the 
pleadings were printed, on referring to a passage it would be 
sufficient to mention the number of the page, and the place 
would be found instantly. 

A third great benefit would be the greater freedom from 
clerical errors. 

At present clerical errors are frequent, and sometimes cause 
much trouble. Indeed, when it is considered that to ensure 
accuracy, each of the numerous copies before mentioned, must 
be carefully examined, it is surprising that mistakes are not 
more numerous. 

In Court it often happens that a discrepancy appears 
between the briefs. The office copy is called for and re- 
ferred to, and as the pages of this are always different from 
those of the briefs, much time is lodt in finding the passage 
wanted. 

In a will, or even a deed, the change of a single word will 
frequently materially alter a disposition or provision. Clerical 
errors consequently cannot be looked upon as unimportant 
evils. 

If printing were adopted, a careful revision of the proof 
sheets would ensure perfect accuracy to all the copies. 

Tables of contents, indices, &c. might, without much 
expense, be appended to printed proceedings, which would 
greatly fadilitate their use. 

Another advantage of the proposed plan would be, that 
any doubts as to the accuracy of the report of the facts of 
the case in the Reports, might be at once set at rest by 
reference to prints of the pleadings, which might be lodged 
for that purpose in accessible places, such as the libraries of 
the Inns of Court and of the Law Institution. 

The Committee think, therefore, that considering the large 
saving that the proposed plan would effect in the costs of 
Chancery suits, the important degree in which the labours 
of judges, counsel, and all others concerned would be 
lightened, and their comprehension of the case facilitated by 
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the adoption of printed proceedings, and the absence, as far 
as they can perceive, of all grave objections, that they are 
justified In expressing a most decided opinion, as regards 
Chancery proceedings, in the affirmative of the question 
referred to them. 

With regard to actions at Common Law, the Committee 
find the practice to be as follows. 

In actions of the ordinary kinds,' which form the majority, 
the declaration is in a common form, which is sold, printed, 
or lithographed by the law-stationers. 

A defendant having appeared to the writ of summons, the 
plaintiff's attorney fills up duplicates of these forms, and 
serves one upon the defendant or his attorney. The plain- 
tiff's attorney then enters a rule to plead, a notice of which 
he serves upon the defendant's attorney. If the latter pleads, 
he serves plaintiff's attorney with a copy of the pleas, who 
on his part serves defendant's attorney with a copy of the 
replications ; and so on, except in case of demurrer, until 
issue is joined. No more copies are required before joinder 
of issue. 

Where the case is special, instructions are sent to a special 
pleader to draw the declaration. On receiving the draft 
declaration from the pleader, the attorney has a copy made to 
serve upon the defendant. The practice as to pleas, &c. is 
similar. 

In agency cases the attorney is allowed a close copy to 
send into the country, otherwise the above are the only copies 
allowed on taxation prior to joinder in demurrer or issue. 

If a demurrer is to be argued, the pleadings must be 
briefed for counsel, and four copies, called the paper book, 
are made for the Court The cost of only one counsel is 
allowed on each side; but in important causes the parties 
retain more. Thus, from six to eight or more copies are 
required. 

When issue is joined, the attorney has a paper made up 
called the issue. This contains the pleadings and the jury 
warrant, and is delivered to the opposite party. 

A record, which is a transcript of the issue, is also en- 
grossed on parchment, and entered with the Judge's Marshall. 
This is taken down to the assizes by the plaintiff. 
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Before trial the pleadings are briefed for counsel on both 
sides. 

When a special verdict is founds or a general verdict 
subject to a special case, copies of the verdict or case must 
be made for the Court, besides brief copies for counsel. 

Where the cause is carried up by writ of error to the 
Exchequer Chamber, a certified copy of the record is made 
by the plaintiff in error, for the Court of Error, since the 
record itself is not allowed to be removed from the Court in 
which it is. The plaintiff in error engrosses his assignment 
of error, and delivers a copy to the other side. Paper books 
are made, by the parties, for the Judges sitting in the Ex- 
chequer Chamber. 

The practice as to writs of error to the House of Lords 
has been described above. 

The Committee are in doubt whether it would be expe- 
dient to make a general rule requiring the pleadings at 
Common Law to be printed in the first instance. In the very 
large number of actions, which never come before the Court, 
such a rule would increase the cost, without producing corre- 
sponding benefit. Still, in causes which are argued or tried, 
the advantages of printed proceedings would be great ; and, 
in most cases, so far from causing increased expense, they 
would be productive of saving. 

The Committee recommend, therefore, that a rule be 
made, that when a cause is to be heard upon demurrer, or 
is to be tried, the pleadings be printed, the parties either 
uniting in a joint print, or either party printing the pleadings 
which he has preferred^ exchanging copies with the other 
side and filing copies in Court, for the record and for the 
paper books, &c 

It might also be made optional with the parties to print 
their pleadings in the first instance, in which case a discre- 
tion should be conferred on the taxing master, to allow the 
costs of printing, if he thought them properly incurred. 

Similar rules should be made with regard to deeds, wills, 
and other exhibits. 

On the whole, the Committee are of opinion that, subject to 
the above modifications with respect to actions at Common 
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Law^ it would be both practicable and highly expedient that 
proceedings at Law and Equity should be printed in the first 
bstance, and should in that form be originally filed and 
finally recorded. 



ART. Vin.— THE CODE OF CIVIL PROCEDURE OF 
THE STATE OF NEW YORK, 

Reported complete by the Commissioners of Practice and Flectd- 
ings. Albany, 1850. 

Thbee years have elapsed since the legislature of the im- 
portant State of New York appointed a Commission to revise 
the whole system of Practice and Pleadings in use in the 
Courts of Law in that State ; in order, in the language of 
the Commissioners in their present report, (preface, p. v.) "to 
make legal proceedings more intelligible, more certain, more 
speedy, and less expensive.'* The Commissioners, — who were 
only three in number, — Mr. Arphaxad Loomis, Mr. David 
Graham, and Mr. David Dudley Field, took an enlarged view 
of the functions which they were intended to exercise, and 
in the year 1848 brought out a report, to which we have 
called the attention of our readers on a former occasion^, 
recommending, among other important changes, the vast 
change of consolidating the Courts of Law and Equity, — 
Courts formed upon the English model, and administering 
law after the English fashion, — in order to substitute a 
uniform course of proceeding in all cases, whether of legal or 
equitable cognizance. 

The recommendations of this report have now for nearly 
two years been passed into a law ; and the Commissioners 
express in their present report their satisfaction at the result 
of their past efforts : — 

" That the expense of legal proceedings has been greatly dimi- 
nished by the existing code is," they say, " generally admitted ; it 

' 8 L. R. S87. 
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^will be diminished still more bj the present. That certainty is 
promoted hj the abolition of needless distinctions, the disuse of 
technical forms, and a free use of the power of amending errors 
and defects, and dispatch bj frequent courts, and the directness 
and simplicity of their operations, should be unquestionable." 

They now announce the completion of their labours upon 
the extensive subject entrusted to them ; and publish in the 
present report a complete code of procedure, of which the 
provisions extend to — 

" The Courts of Justice and all their officers ; the time within 
which actions must be commenced ; the mode of bringing parties 
before the Court; their respective allegations; the trial of disputed 
questions of fact and of law ; the sunmioning of witnesses and the 
manner of their examination, including the question of their com- 
petency and the rules of evidence ; the judgment to be rendered ; 
the execution of the judgment and appeals; together with the 
immense mass of special proceedings known to our law, as prero- 
gative and remedial writs, arbitrations, the processes against ab- 
sent and insolvent debtors, and a revision of the practice, pleadings, 
and proceedings in criminal cases ** (Part IV. Preliminary^ Obser- 
vaiions)y — 

in short, to the whole law of the State concerning remedies in 
Courts of Justice. 

Our limits must prevent our entering on the present occa- 
sion into a complete examination of this important document. 
Hereafter we may take an • opportunity of returning to the 
consideration of that part of it which relates to the criminal 
law : at present we purpose to confine ourselves to the first 
volume, which contains the code of procedure in civil cases ; 
and if we can convey to our readers an impression of its merits, 
such as we have ourselves formed from its perusal, we think 
that we shall make some progress towards convincing 
them of the importance of uniting in earnest efforts, to procure 
for the English nation the advantage of an authoritative 
statement, systematically arranged, of what the law of England 
is, or what on mature consideration the legislature thinks it 
ought to be, in regard to " remedies which Courts of Justice 
administer." 

The proposed code of civil procedure consists of four parts ; 

BB 4 
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the Ist, relating to the Courts of Justice ; the 2nd, to Civil 
Actions ; the 3rd, to special proceedings of a civil nature ; and 
the 4th to evidence. (§ 2.) The whole is preceded by a body 
of " preliminary provisions," containing certain general defi- 
nitions, and an important provision by which the Commis- 
sioners hope to obviate the tendency to which the Courts of 
New York, no less than those of England, appear to be 
sometimes exposed, namely, the tendency to hedge up the 
broad road, intended by the legislature to be opened for the 
administration of justice, with subtle technicalities through 
which plain sense can scarcely hope to pick his way without 
getting entangled. The provision to which we have alluded, 
is as follows : — 

*^ The rule of the Common Law, that statutes in derogation 
thereof are to be strictly construed, has no application to this code. 
The Code establishes the law of this state respecting the subjects 
to which it relates, and its provisions and all proceedings under it 
are to be liberally construed with a view to promote its objects, 
and to assist the parties in obtaining justice. (§ 3.) 

That there was much necessity of some provision to guard 
against the danger of unreasonable strictness, undoubtedly 
appears by the instances of subtle construction given by the 
Commissioners in their present report, taken from the reports 
of decisions upon so much of the Code as has been already in 
operation. Of these the following is an instance. The code 
had provided that the "complaint" by which, as will be 
afterwards shown, all proceedings to obtain judicial redress 
are commenced, shall contain a " statement of the facts con-« 
stituting the cause of action, in ordinary and concise lan- 
guage, without repetition, and in such a manner as to enable 
a person of common understanding to know what is intended ; " 
and it also declared, that " in the construction of a pleading 
for the purpose of determining its effect, its allegations shall 
be liberally construed with a view to substantial justice be- 
tween the parties." In a recent case at New York the 
circumstances were these : — 

*' The action was on a promissory note, of which the plaintiffs 
were the endorsers, and the defendants the makers. The complaint 
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alleged, that the defendants made their promissory notes in writing, 
bearing date on a day mentioned, by which they promised to pay 
to S. K. Laxton, or bearer, eighteen months after date, 600 dollars, 
and that the plaintiffs are now the lawful holders of such notes ; and 
that there is now due thereon 600 dollars and interest. The com- 
plaint was demurred to, on the ground that it did not state facts 
sufficient to constitute a cause of action, (in that it does not state 
that the note therein mentioned had been assigned or transferred 
to the plaintiffs, or that they were the 0W7ier8 thereof). On a mo- 
tion to set aside the demurrer as frivolous, the Judge, in denying 
the motion, remarked, ' It is the duty of the plaintiff to show a 
prima facie cause of action, and to do this he must show that he 
is the party in interest ; in such a case as this, that he is the 
owner of the note — the subject of the action. I do not think that 
he has done this ; for I am not prepared to say that the words 
lawful holder import ownership.'" 

Certainly the Commissioners seem justified in remarking 
that, " If this be a sound interpretation of the rules of plead- 
ing as prescribed by the code, they have entirely failed of 
the object they had in view in the section quoted above." 
Though whether the general declaration now proposed to be 
introduced will effectually meet the difficulties, and ensure 
a substantial precision of statement, with the absence of 
needless technicalities, is to us a matter of doubt. It must, 
however, be stated in its favour that some of the New York 
Judges appear to have already acted upon a more enlarged 
conception of the object of the legislature, and that in those 
cases where a more technical view had prevailed the reason 
assigned seems to have been that, as a statute, the Code must 
be strictly construed. We should observe also that a further 
check on a narrow interpretation of the Code is provided in 
the existence of an appeal to the Supreme Court from all 
orders involving the construction of any of its provisions. 
We proceed, following the arrangement adopted in the Code, 
to sketch the outline of the provisions for the administration 
of justice which will exist in the State of New York under 
the new system, and most of which are in operation there at 
the present day. 

" The following," says the Code, § 19., "are the Courts 
of Justice of this State : " — 
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" 1. The court for the trial of impeachments. 
'^ 2. The court of appeals. 
*^ 3. The supreme court, including the circuits. 
" 4. The superior court of the city of New- York. 
<* 5. The court of common pleas of the city of New- York. 
" 6. The courts of oyer and terminer. 
" 7. The county courts. 
" 8. The surrogates' courts. 
** 9. The courts of sessions. 

" 10. The city courts of the cities of Albany, Brooklyn, Buffalo, 
Hudson, Oswego, Troy, and Utica. 
"11. The justices' courts. 

" 12. The marine court of the city of New^York. 
" 13. The police courts. 
" 14. The courts of conciliation." (P. 15.) 

Of these, however, the Court for the trial of impeach- 
naents, the Courts of Oyer and Terminer, and the Courts of 
Sessions, may be for the present passed over, because their 
function is connected with the criminal law. We will, there- 
fore, confine our attention to the remainder. 

All these Courts, then, the Code declares to be Courts of 
Kecord (§ 20.), abolishing the distinction between the Courts 
of record and Courts not of record, which the laws of New 
York had retained from the law of England, — a distinction, 
say the Commissioners, of no practical utility, and which has 
introduced much confusion in the attempt to ascertain its 
precise meaning. Each Court, except the Courts of Con- 
ciliation, is expressly armed with the following powers 
(§ 184.), for the effectual exercise of which it may punish by 
committal for contempt in certain cases which the Code spe- 
cifies. 

" 1. To preserve and enforce order in its immediate presence. 

" 2. To enforce order in the proceedings before it, or before a 
person or body empowered to conduct a judicial investigation, 
under its authority. 

" 3. To provide for the orderly conduct of proceedings before it 
or its officers. 

" 4. To compel obedience to its judgments, orders, and process, 
and to the orders of a judge out of court, in an action or proceed- 
ing pending therein. 

•* 5. To control, in furtherance of justice, the conduct of its 
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tninisterial officers^ and of all other persons in any manner con- 
nected with a judicial proceeding before it» in every matter ap- 
pertaining thereto. 

** 6. To compel the attendance of persons, to testify, in an action 
or proceeding pending therein, in the cases and manner provided 
in this code. 

^'7. To administer oaths in an action or proceeding pending 
therein, and in all other cases where it may be necessary in the 
exercise of its powers and duties. 

*'8. To amend and control its process and orders, so as to 
make them conformable to law and justice.** (Pp. 86, 87.) 

The composition and jurisdiction of the several Courts are 
as follows. The jurisdiction of the Court of Appeals is con- 
fined to appeals from the Supreme Courts or the Superior 
Court, or Court of Common Pleas of the city of New York 
(§ 28.). It is required to hold a session every two months 
(§ 35.), and is composed of eight judges (§ 3K), of whom 
six must be present to constitute a Court, while the con- 
currence of Jive is necessary to pronounce a judgment, and 
if five do not concur, the case must be reheard ; a curious 
contrast to the constitution of the Court of Appeals in Great 
Britain and Ireland, where the decision of the Court of last 
resort may be pronounced by a single judge, with the con- 
currence of two noble persons who may not have heard one 
word of the argument, and if they have heard it, may have 
been, from their want of professional training, wholly unable 
to imderstand the questions in dispute. 

It will be observed that the Code makes, in respect to the 
decisions of this Court, an important alteration in the rule 
prevailing among us, and previously recognised in New York, 
that upon an equal division of the Court the judgment below 
is affirmed. The reasons assigned for the change seem well 
worthy of consideration. 

" Whatever," say the Commissioners, " may be the policy of 
such a rule in Courts whose judgments maybe reviewed, the prin- 
ciple that a judgment of a Court of last resort, rendered by a tie 
vote, should determine the rights of the parties ; while, it is con- 
ceded, it does not settle the principles on which those rights 
depend ; nay, while on the very next term those principles may 
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be differently settled, strikes us as incompatible with a sound 
administration of justice. The rule is itself a technical one merely. 
It is in fact but saying, that because on the fir«t hearing a party 
fails to obtain a reversal his rights are to be for ever concluded, 
and its application is universal whether property, liberty, or life 
be affected by the judgment. No one, it seems to us, can hesitate 
to admit that it is wiser to say in such a case the cause shall be 
reheard, so that with the determination of the individual case the 
principle which is to govern in future should be established.'' 

The Supreme Court, the next in rank to the Court of 
Appeals, consists of at least thirty-two judges ; four in each 
of the eight judicial districts into which the state of New 
York is divided, with ** as many more in the city of New 
York as may from time to time be authorized by law, not 
exceeding in the whole such number in proportion to its 
population as shall be in conformity with the number of 
judges in the residue of the state in proportion to its popula- 
tion," (§ 45.) 

The sittings of this Court are divided into what are called 
General and Special Terms, corresponding in great measure 
to our sittings in banc and at chambers, and Circuits for the 
trial of issues of fact, there being, however, a provision 
(§ ^%.) that the judge who holds a circuit shall at the same 
time hold a special term. Three j udges are required to 
hold a General Term ; a Special Term or Circuit is held by 
one. The Code requires that there shaU be as many General 
Terms annually, not less than four in each judicial district^ 
and as many Special Terms and Circuits annually in each 
county as are sufficient for the transaction of business. (§ 60.) 
Once in every two years there is a general session of all the 
judges, for the purpose of making general rules to guide 
the practice of the Court, appointing the times and places 
where the special terms and circuits for the next two years 
are to be held, and designating the judges who are to hold 
them. (§51.) 

The jurisdiction of the Court thus constituted is two-fold, 
original and appellate. (§ 40.) 

The former includes all civil actions and special proceed- 
ings of which exclusive jurisdiction is not conferred by the 
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eonstitotion or code upon another Court or officer (§ 41.). 
The latter extends to the decisions^ either final or inter- 
locutory, of the County or City Courts, to the decisions of the 
Surrogates' Court, and those of any officer or body invested 
with powers of a judicial nature in the cases prescribed in 
the Code. (§ 42.) 

The Superior Court of the city of New York, and the 
Court of Common Pleas of that city, composed, the former of 
a Chief Jubtice and five associates (§ 72.), the latter of a 
Chief Justice and two associates, concurrently exercise 
functions so nearly approaching those assigned by the code to 
the Judges of the County Courts in the several counties of 
the State, that we take the definition of the functions of the 
latter courts as conveying to our readers a sufficiently distinct 
conception of the general duties of the former. The same 
remark applies also to the City Courts of the other cities of 
the State. 

The County Court, then, has jurisdiction in the following 
actions and proceedings : — 

'* 1. The exclusive power to review, in the first instance, a 
judgment rendered in a civil action, by a justice's court in the 
county. 

" 2. For the foreclosure or satisfaction of a mortgage, and the 
sale of mortgaged premises situated in the county. 

" 3. For the partition of real property situated in the county. 

" 4. For the admeasurement of dower in real property situated 
in the county. 

" 5. For the sale of the real property of an infant when the 
property is situated in the county. 

^'6. To compel a specific performance by an infant heir, or 
other person, of a contract respecting real property situated in the 
county, made by a party who has died before the performance 
thereof. 

" 7. For the mortgage or sale, on the application of a religious 
corporation, of its real property situated in the county, and the 
appropriation of the proceeds thereof. 

" 8. To enforce the j udgments of the late court of common pleas 
of the county, in suits originally commenced in justices' courts, or 
to exercise such other powers in respect thereto as it might 
exercise if they had been rendered by this court. 
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"9. To exercise the powers vested in it by this code, over 
jadgments rendered bj justices' courts, of which transcripts shall 
have been filed with the county clerk. 

" 10. To exercise the powers conferred by statute upon the late 
court of common pleas of the county, or the judges thereof, re- 
specting ferries, fisheries, wrecks, physicians, the removal of 
occupants from state lands, the l&ying out of railroads through 
Indian lands, and upon appeal from the determination of com- 
missioners of highways ; and to prescribe the manner of exercising 
such jurisdiction when the provisions of those statutes are incon- 
sistent with the organisation of the county court. 

** To remit fines and forfeited recognizances, in the cases and 
manner provided in this code." (Pp. 56, 57.) 

The County Courts are required to be held once in. every 
two months, for the trial of the cases brought before them ; 
though for certain proceedings they are to be always open» 
(§ 113, 114). The courts in the different cities of the State 
which we have classed with them are to be held as frequently 
as the business requires (§81. 98. 151.). How frequently 
this may be the Common Council of the city is to decide. 

In addition to these County Courts, there is established In 
every county of the State a Surrogates' Court, which is 
required to be held by a special oflficer in each county having 
a population exceeding 40,000, in which the legislature have 
provided or may provide " for the appointment of such an 
oflScer, and In every other county is to be held by the county 
judge." 

Each of these courts has jurisdiction to take proof of wills 
wherever the testator is an inhabitant of the county whereof 
it Is established at the time of his death, or has property 
within it either real or personal ; and has also jurisdiction — 

" 2. To grant and revoke letters testamentary and of adminis- 
tration. 

^' 3. To direct and control the conduct, and settle the accounts 
of executors and administrators. 

*' 4. To enforce the payment of debts and legacies, and the 
distribution of the estates of intestates. 

'^5. To order the sale and disposal of the real property of 
deceased persons. 
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*^6, To appoint and remore goardians, to direct and control 
their conduct and to settle their accounts. 

" 7. To take the care and custody of the person and estate of a 
lunatic or habitual drunkard residing in the county, and to appoint 
and remove committees, to direct and control their conduct, and 
to settle their accounts. 

" 8. To direct the admeasurement of dower." (Pp. 60, 61.) 

When proceedings have once been commenced in a Surro- 
gates' Court relating to any matters, it acquires ezclusive 
jurisdiction over this matter. (§ 119.) 

The Surrogates' Court is declared to be open at all times, 
but is specially held on every Monday. (§ 123.) 

The Justices' Courts have an analogy to our recently 
established County Courts in being able to entertain only 
causes aiFecting a limited amount of property. They are 
however spread over the country in much greater number 
than our County Courts. Every justice of the peace, other 
than an inn-holder or tavern-keeper, who is declared to be 
disqualified, (§ 157.), is required to hold such a court in the 
town or city in which he acts, unless he be a member of the 
legislature, or a county judge ; when it is left to his option 
whether he will hold the court or not. In each of the cities 
of Albany, Hudson and Troy, three such courts are estab- 
lished (§ 161.), and in the city of New York six (§ 164.). 
The mischiefs which might arise from such a multiplication of 
judges, of whom many may be but imperfectly versed in 
the principles of law, are guarded against by the appeal, which, 
as we have already shown, lies from their decisions to the 
County Courts, from whence again an appeal lies to the 
higher courts of the State. We shall notice hereafter the 
rules by which these appeals are regulated. 

The Marine Court of the city of New York exercises 
the functions of a justices' court in that city, having also a 
jurisdiction, not limited in amount, in actions arising out of 
matters which have happened at sea. (§ 172, 173.) 

The Courts of Conciliation we shall notice more fully here- 
after. 

Such is the machinery by which provision is made for the 
administration of justice in the State of New York. 
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The Code proceeds to treat of the mode of appointment, 
the qualifications, the removals, the powers, and duties of the 
Judges bj whom that machinery is to be directed. The great 
importance of the two first of these topics induces us to give 
at length the provisions of the code relating to them : — 

" § 215. Judicial officers are elected hj the electors of the state 
at large, or of a county, city, town, or district thereof; or, when 
their offices become vacant, are appointed in the manner prescribed 
by the constitution and by special statutes. The tenure of their 
offices, and their classification, are provided for in the same manner. 

" § 216. All judicial officers except justices of the peace, receive, 
at stated times, for their services, a compensation established by 
special statutes, which cannot be increased or diminished during 
their continuance in office ; and are prohibited from receiving, ta 
their own use, any fees or perquisites of office. 

" § 217. The judges of the court of appeals and of the supreme 
court, cannot hold another office of public trust ; and all votes for 
any of them, for an elective office, except that of a judge of those 
or other courts, given by the legislature or the people, are void. 
They are also prohibited from exercising any power of appoint- 
ment to public office. 

" § 218. The judges of the court of appeals and supreme court 
may be removed by concurrent resolution of both houses of the 
legislature, if two-thirds of all the members elected to the assembly, 
and a majority of all the members elected to the senate, concur 
therein. 

" § 219. All other judicial officers, except justices of the peace, 
police justices, and the justices of justices' courts in cities, may be 
removed from office — 

"1. By the court for the trial of impeachments, upon an im- 
peachment by the assembly, for wilful and corrupt misconduct in 
office: 

" 2. By the senate, on the recommendation of the governor. 

" § 220. No removal can be made by the concurrent resolution 
of both houses of the legislature, or by the senate on the re- 
commendation of the governor, as provided in the last two sections, 
unless the cause thereof be entered on the journals, nor unless the 
party complained of shall have been served with a copy of the 
complaint against him, aad shall have had an opportunity of being 
heard in his defence. On the question of removal, the ayes and 
noes must be entered on the journal. 
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^' § 221. Justices of the peace, police justices, and the jpstices 
of justices* courts in cities, may be removed bj the courts of 
sessions in their respective counties, after due notice and an 
opportunity of being heard in their defence, for causes to be 
stated in the order of removal." (Pp. 97 — ^99.) 

To these judges the Code ^ves ample powers for the dis- 
chai^e of their functions. 

" § 228. Every judicial officer has power — 

^'1. To preserve and enforce order in his immediate presence^ 
and in the proceedings before him, when he is engaged in the 
performance of a duty imposed upon him by this code. 

^'2. To compel obedience to his lawful orders, as provided in 
this code. 

'* 3. To compel the attendance of persons to testify in a proceed- 
ing pending before him, in the cases and manner provided in this 
code. 

*^ 4. To administer oaths to persons, in a proceeding pending ' 
before him, and in all other cases where it may be necessary, in 
the exercise of his powers and duties. 

** § 229. For the effectual exercise of the powers conferred by 
the last section, a judicial officer may punish for contempt, in the 
cases provided in this code." (P. 102.) 

While a subsequent action declares, — That when juris- 
diction is, by this code, or by any other statute conferred on 
a court or judicial officer, all the means to carry it into effect 
are also given ; and in the exercise of the jurisdiction, if the 
course of proceeding be not specifically pointed out by this 
code, any suitable process or mode of proceeding may be 
adopted which may appear most conformable to the spirit of 
this code. (§ 243.) 

At the same time it interposes a check upon the abuse of 
judicial powers well deserving of notice. 

" § 241. A judicial officer is guilty of a misdemeanor, and is 
also liable to a civil action, at the suit of a party aggrieved, when 
he performs an officialact corruptly, or wilfully neglects or violates 
an official duty." (P. 106.) 

The clause is accompanied by the following note. 

** It is held, that, by the common law, a judge of a court 
of record is not accountable in a civil action for misconduct ' 
VOL. XII. C C 
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as such judge, though he act corruptly. Cunningluzm V. 
Bucklin, 8 Cow. 178.; Yates v. Lamingy 5 John. 282., 9 
John. 395. It is easy to perceive that this is a law, made 
by judges and not by the legislature, or, to use the more 
expressive phrase of Bentham, judge-made law. The 
principle does not obtain, it is believed, in the jurisprudence 
of countries, where there is a written code. There are 
many cases in which, by the law of continental Europe, 
a judge is held to be guilty of a denial of justice {deni de 
justice), and responsible to the party." (P. 106.) 

A note appended at the end of the clauses relating to judi- 
cial officers seems worthy of observation, both as containing 
a just view of the true position of a judge, and as an indirect 
evidence of the dangers which, in the opinion of the framers 
of the Code, are to be apprehended in the administration of 
justice in New York : -^ " ' 

^ In these few provisions respecting the duties of courts 
and judicial officers, we trust we have not lost sight of what 
is due both to the public and the judges. The office of 
judge is one of the greatest with which a human being can 
be clothed. To him who exercises it with the knowledge, 
the integrity, the firmness, and the dignity which befit a 
judicial station, there is no name of respect too great. 
And in the same degree should he who yields himself to 
prejudice or caprice, or by neglect, levity, or rudeness dis- 
honours his office, receive, as he deserves, the severest 
condemnation. 

'* The bench is best protected by a vigilant and un. 
sparing public opinion. Immunity is its danger. Im- 
pressed with such views, we have framed these and other 
provisions of this code, for the purpose as well of support- 
ing the judiciary in the discharge of its duty, as of turning 
upon it the eye of the whole community. That community ' 
will certainly sustain a judge in the performance of his 
whole duty, while it will as certainly punish a departure 
from it." (P. 107.) 

The provisions relating to judicial officers are followed by 
those concerning " persons specially invested with powers of 
a judicial nature/' who are classified into, jurors, referees, com- 
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missioners of deeda, and commissioners to take affidavits and 
the proof or acknowledgment of deeds. 

The Code retains the three forms of juries with which we 
are familiar : grand juries, trial juries, and juries of inquest 
(§ 245.) ; nor does it make any change in the number of per- 
sons required respectivelj to form each of these bodies (§§ 246 
— 249.) ; or in the mode of choosing the jurors indiscrimi- 
nately out of lists contuning the names of all persons quali- 
fied to serve, as to which it contains numerous detailed pro- 
visions. (See Part L Tit. III. ch. i. arts. 3—10.) 

It abolishes, however, foreign juries, juries de medietate 
lingtuB, and trials by jury at the bar of the Court. (§ 250.) 

A juror is required to possess the following quaUficatious 
(§ 251.); namely, he must be — 

'' 1. A citizen of the United States. 

*' 2. A white nude inhabitant of the town or ward from which 
he is returned. 

** 3. Over twenty-one and under sixty years of age. 

*' 4. In the possession of his natoral facnlties, and not decrepid. 

**5. Of good moral character, of sound judgment, and well 
informed: and — 

** 6. Subject to assessment for personal pn^>erty belonging to 
him, or for land in his possession, which he holds under contract 
for the purchase thereof upon which improvements have been 
made of the value of one hundred and fifty dollars ; or having a 
freehold estate in the county, in his own right or in right of his 
wife, of the value of one hundred and fifty dollars." (P. 1 10.) 

Little notice seems necessary of the provisions relating to 
the Commissioners of Deeds or those for taking affidavits. 
But the provinons respecting Beferees appear deserving of 
more attenticm ; and as they are not long, we have extracted 
them in full: — 

** § 333. A releree is a person appointed by the court, or a 
judi<dal officer, — 

'^ 1. To try an issue of law or of fact in a civil acdon, and 
report a judgment ihereofiL 

** 2. To ascertain any other fact in a civil action or in a special 
proceeding of a dvil nature when necessary for the information of 

cc 2 
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the courty and report the fact either with or without his opinion 
thereon. 

** 3. To execute an order or judgment 

*^ § 334. The appointment of a referee is denominated a re- 
ference. 

^' § 335. Upon the agreement of the parties to a civil action or 
a proceeding of a civil nature, filed with the clerk or entered upon 
the minutes, a reference may be ordered — 

"1. To try any or all of the issues in a civil action, whether of 
fact or of law (except an issue of fact when the action is for a 
divorce dissolving the marriage contract), and to report a judgment 
thereon. 

"2. To hear and determine a suit pending in the supreme- 
court before the first day of July, 1848, on what was then known 
as the equity side of that court, or any issue therein, whether of 
fact or of Iaw, or both (except an issue of fact when the suit is for 
a divorce dissolving the marriage contract), or to report facts 
therein : or 

^' 3. To execute a judgment or order in an action or suit em- 
braced in this section, except when an execution is the appropriate 
remedy, as provided in tbis code. 

*' 4. To try an issue or ascertain a fact in a special proceeding 
of a civil nature. 

" § 336. When the parties do not consent, the court may, upon 
the application of either, or of its own motion^ direct a reference 
in the following cases : — 

" 1. When the trial of an issue of fact requires the examination 
of a long account on either side ; in which case, the referees may 
be directed to hear and decide the whole issue, or to report upon 
any specific question of fact involved therein. 

*'2. When the taking of an account is necessary for the in- 
formation of the court before judgment, or for carrying a judgment 
or order into effect.. 

"3. When a question of fact, other -than upon the pleadings, 
arises upon a motion or otherwise, in any stage of the action : or ' 

" 4. When it is necessary for the information of the court in a 
special proceeding of a civil nature. 

" 337. A reference may be ordered, in a civil action or in a' 
special proceeding of a civil nature, in any court except a justice's 
court or the marine court of the city of New-York. It may be so 
ordered at a special or trial term or circuit, or by a judge of the 
court, but by no other officer. 
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'< § 338. A reference maj be ordered to any person or persons, 
not exceeding three, agreed upon bj the parties. If the parties 
do not agree, the court or judge must appoint one or more referees, 
not exceeding three, who reside in the county in which the action 
or proceeding is triable. 

*'§ 339. When the appointment of referees is made by the 
court or a judge, the referee must be — 

*' 1. Qualified as a juror, as provided in section 251. 

*'2. Competent as a juror between the parties: and 

*' 3. Not related by consanguinity or affinity within the third 
degrees, to a judge by whom the court is held, or the order made, 
or to one who is interested or connected as a partner with a person 
so related.'' (Pp. 1 37—1 39.) 

It will be seen that these Referees constitute a machinery 
by which many of the judicial functions discharged in Eng- 
land by means of the Masters in Chancery are capable of 
being performed ; with this advantage, however : that their 
report stands as the decision of the Court, apd judgment may 
be entered thereon in the same manner aa if the actions in 
which the report is made had been tried by the Court ; sub- 
ject to be excepted to and reviewed in like manner. (§ 800.) 

It is worthy of consideration whether, if such a 8imj)l^ca- 
tion of the present technical subtleties of CommoA Law 
pleading should be effected as would allow the plaintiffs in 
those Courts to state their actual cases as freely as they can 
in the Courts of Equity, it might not be possible, by the aid 
of a similar machinery, to give to plaintiffs in England the 
advantage of trying cases involving matters of account, either 
in the Courts of Law or in those of Equity, at their option ; 
instead of driving them, as they now are driven, to seek re- 
dress within the mazes of Southampton Buildings. 

Not less deserving of consideration, and, as we hold, of 
imitation, are the provisions of .which it is the object "to 
bring annually before the Legislature and the people the 
state of the judicial department of the Government," and 
which are to be found under the head treating of the Minis- 
terial OflScers of the Courts of Justice. We extract these 
provisions in full. The note containing the reasons of 
the Commissioners for recommending their adoption, though 

c c 3 
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highly interestiiig, we are lelactantl j oompened to omit, on 
account of its length: — 

^ \ 353. There miut be kept in the office of the attomej- 
genml a record of the statistics of litigadon in tiie stalei com- 
jirefaending in tahnhir form, — 

^ L The niunber of general terms held, with the time when the 
term commenced and the place where it waa hdd. 
^ In the court of appeals. 
^ In the supreme court 

** In the saperior court of the dty of New- York. 
^' In the court of common pleas in the city of New-York. 
" And showing in respect to each term, 
*^ The number of judges present, 
<< The number of days' actnal session of the court. 
'^ The whole number of hours of actual session of the court. 
" The number of cases on the calendar. 
" The number of cases contested, argued or submitted. 
" The number not reached on the calendar for want of time. 
" The number decided by the court during the term whidi 

were submitted or argued at the same term. 
*' The number decided by the court which were argued or 
submitted at a preceding term. 
" 2. The number of circuits and courts of oyer and terminer in 
each county. 

'* The number of trial terms in the superior court and court 

of common pleas of the city of New- York. 
'* The number of days' actual session of the court. 
*' The average number of hours' session of the court daily. 
*' The number of civil cases on the calendar for trial at each 

term. 
" The number actually tried and contested, excluding judg- 
ments upon failure to answer. 
*' The number not reached on the calendar for want of time. 
** 8. The number of criminal actions tried^ including convictions 
by confession in each county. 

" The whole number of convictions. 

*' The number of convictions under each of the following 

heads: murder, manslaughter, arson, robbery, burglary, rape, 

thefts over fifty dollars, other felonies, all other offences. 

'' § 354. The attorney-general must prepare and cause to be 

printed blank tabular forms for the proper returns from the clerj^s 

of the several courts, embracing the particulars specified in the 

last section, and transmit annually in the first week in July a 
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sufficient number of such blanks for one year's returns to the 
clerks of the several courts mentioned in section. 

" 4. The several reports when received from the clerks must be 
filed and preserved with the records of the attomej-general's office, 
and he must annuaUj, on or before the first Monday of December 
in each year, compile the statistical record of litigation in the 
state, required in section 353, which shall be duly recorded and 
certified by him in a book to be kept for that purpose in his office." 
(Pp. 146—148.) 

Our spaoe will not allow us to enter into an examination 
of the provisions in the Code relating to the several ministe- 
rial officers of the Courts of whom it treats, most of whom 
discharge functions familiar to ourselves. Of these officers, 
however, one fills an office of so much importance, and so 
much called for in England, that we cannot pass over the 
parts of the Code relating to him without notice. That 
officer is the State Keporter. His duties will be understood 
from the following extracts : — 

* " § 369. The state reporter is appointed by the governor, lieu- 
tenant-governor, and attorney-general, and holds his office for 
three years, but may be sooner removed by the legislature, a 
majority of the members elected to each house voting for his re- 
movaL His compensation is fixed by special statutes. 

" § 370. The state reporter must report and publish, within 
thirty days after the adjournment of each term of the court of 
appeals, a concise outline of the facts and decision in every case 
determined at that term, with any opinion of the court delivered 
to him for that purpose; omitting, however, every opinion dis- 
senting from the decision, except in a case involving the con- 
struction of the constitution of this state or of the United States. 

** § 371. The state reporter can have no pecuniary interest in 
the publication of the reports, nor can a copyright for them be 
secured by him or any other person, but they are free for publica- 
tion by all. 

" § 372. The reports must be published in pamphlet form, under 
the supervision of the state reporter, by contract, as prescribed by 
special statutes, and designated * The New- York Reports.' Each 
volume must contain at least six hundred pages, with a suitable 
•table of the names of the cases reported, head notes to each case, and 
an index of the pnncipal matters contained in each volume. Their 
sale and distribution is provided by special statutes." (Pp. L^o, 156.) 

cc 4 * 
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There is much interesting matter in the next subject 
treated of in the Code, namely, the '* Persons specially in- 
vested with ministerial powers, relating to Courts of Justice,** 
— i. e.y attorneys and counsellors ; persons specially autho- 
rised to execute the duties of sheriff; receivers, guardians, 
and committees of lunatics and habitual drunkards* The 
views taken by the Commissioners of the duties of attorneys 
and counsellors, and the rules by which they propose to give 
effect to them, touch upon points which have been the sub- 
ject of much discussion of late among ourselves, and which 
must always be of interest to the legal profession. On some 
future occasion we may, perhaps, be able to advert to them ; 
but for the present we pass to the still more important sub- 
ject, — so interesting at the present day, — the reform in the 
system of pleading, which, on the recommendation of the 
present Commissioners, was effected two years since in the 
State of New York, and of which the present Code contains 
the reiteration, with some amendments. The second part ef 
the Code deals with this subject under the following heads : 

Of Civil Actions. 
Title. 
L Of their Form. 

11. Of the Time of commencing them, 
in. Of the Parties. 
IV. Of the Place of Trial. 
Y. Of the Manner of commencing them. 
VL Of the Pleadings. 
VII. Of the Provisional Remedies. 
Vni. Of the Trial and Judgment. 
IX. Of the Execution of the Judgment. 
X. Of the Costs. 

XI. Of Actions in Particular Cases. 
XIL Of Appeals. 

XIII. Of Miscellaneous Proceedings and General Provisions. 

XIV. Of Provisions respecting Suits heretofore commenced. 

Title 1st is as follows : — 

<* § 554. The distinction between actions at law and suits in 

equity, and the forms of all such actions and suits heretofore 

V existing, are.abolished ; and there shaU be in this state, hereaft^, 
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. but one form of action for the enforcement or protection of private 
rights and the redress or prevention of private wrongs, which 
shall be denominated a civil action. 

" § 555. In such action, the party complaining is known as the 

. plaintiff, and the adverse partj as the defendant. 

'' § 556. There can be no feigned action or issue, but a question 
of fact, not put in issue bj the pleadings, maj be tried by a jurjr, 
upon an order for the trial, stating distinctly and plainly the 
question of fact to be tried, and such order is the only authority 
necessary for a trial." (Pp. 225—226,) 

The 2nd title, of the time of commencing actions is occu- 
pied with matters of little importance except to those who 
wish to sue in the courts of New York. But the 3rd title, 
of the parties to civil actions, contains much matter of more 
general interest. The following are the sections which seem 
to us the most deserving of attention. 

^' § 597. Every action must be prosecuted in the name of the 
real party in interest, except as otherwise provided in section 599. 

" § 598. In the case of an assignment of a thing in action, the 
action by the assignee is without prejudice to any set-off or other 
defence existing at the time of, or before notice of, the assignment ; 
but this section does not apply to a negotiable promissory note or 
bill of exchange transferred in good faith and upon good con- 
siderations, before due. 

'^ § 599. An executor or administrator, a trustee of an express 
trust, or a person expressly authorised by statute, may sue with- 
out joining with him the persons for whose benefit the action Is 
prosecuted. A person with whom, or in whose name, a contract 
' is made, for the benefit of another, is a trustee of an express trust, 
within the meaning of this section. 

" § 600. When a married woman is a party, her husband must 
be joined with her, except that, 

" 1. When the action concerns her separate property, she may 
sue alone. 

'^ 2. When the action is between herself and her husband, she 
may sue or be sued alone. 

*' § 601. If a husband and wife be sued together, the wife may 
defend for her own right, and if the husband neglect to defend, 
she may defend for his right also. 

<< § 602. When an infant is a party, he must appear by guardian. 
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who may be appointed by the court in which the action is pro- 
secuted, or by a judge thereof. 

" § 603. The guardian must be appointed as follows : — 

" 1. When the infant is plaintiff^ upon the application of the 
infant, if he be of the age of fourteen years, or if under that age, 
upon the application of some other party to the aetion, or of a 
relative or friend of the infant. 

" 2. When the infant is defendant, upon the application of the 
infant, if he be of the age of fourteen years, and *pply within 
twenty days after the service of the summons. If he be under 
the age of fourteen, or neglect so to apply, then upon the applica- 
tion of any other party to the action, or of a relative or friend 
of the infant. 

" § 604. An unmarried female may prosecute, as plaintiff, an 
action for her own seduction, and may recover therein such damages 
as shall be assessed in her favour. 

" § 605. A father, or in case of his death or desertion of his 
family, the mother, may prosecute as plaintiff for the seduction of 
the daughter, and the guardian for the seduction of the ward, 
though the daughter or the ward be not living with, or in the 
service of, the plaintiff, at the time of the seduction or afterwards, 
and there be no loss of service. • 

" § 606. A father, or in case of his death or desertion of his 
family, the mother, may maintain an action for the injury or 
death of a child, and a guardian for the injury or death of his 
ward. 

" § 607. When a husband and father has deserted his family, 
the wife and mother may prosecute or defend, in his name, any 
action which he might have prosecuted or defended, and shall have 
the same powers and rights therein as he might have had. 

'^ § 608. All persons having an interest in the subject of the 
action, and in obtaining the relief demanded, may be joined as 
plaintiffs, except when otherwise provided in this title. 

*' § 609. Any person may be made a defendant, who has or 
claims an interest in the controversy, adverse to the plaintiff, or 
who is a necessary party to a complete determination or settlement 
of the question involved therein. 

" § 610. Of the parties to the action, those who are united in 
interest must be joined as plaintiffs or defendants ; but if the con- 
sent of any one, who should have been joined as plaintiff cannot 
be obtained, he may be made a defendant, the reason thereof being 
stated in the complaint: and when the question is one of a common 
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or general interest of many persons, or when the parties are nume- 
rous and it is impracticable to bring them all before the court, one 
or more may sue or defend for the benefit of all. 

''§ 611. Persons severally liable upon the same obligation or 
instrument, including the parties to bills of exchange and pro- 
missory notes, and sureties on the same or separate instruments 
may, all or any of them, be included in the same action, at the 
option of the plaintiff! 

*' § 612. An action does not abate by the death, marriage, or 
other disability of a party, or by the transfer of any interest 
therein, if the cause of action survive or continue. In case of the 
death, marriage, or other disability of a party, the court on motion 
may allow the action to be continued by or against his represen- 
tative or successor in interest. In case of any other transfer of 
interest, the action may be continued in the name of the original 
party ; or the court may allow the person to whom the transfer is 
made to be substituted in the action. 

" § 613. The court may determine any controversy between 
parties before it when it can be done without prejudice to the 
rights of others, or by saving their rights ; but when a complete 
determination of the controversy cannot be had without the presence 
of other parties, the court must order them to be brought in. And 
when, in an action for the recovery of real or personal property, a 
person, not a party to the action, but having an interest in the 
subject thereof, midges application to the court to be made a party, 
it may ord^ him to be brought in by the proper amendment.** 
(Pp. 243— 250 ) 

If our space permitted ns, we would willingly insert the 
reasonings by which the Commissioners support their proposal 
to give to an unmarried female an action for her own seduc- 
tion. But we must be content for the present with referring 
to them, and proceed to the prbvisions relating to the manner 
of commencing civil actions, and the pleadings in them. Of 
these we apprehend the following to be the most important. 

'^ § 621. Civil actions in the courts of this state must be com- 
menced by the service of a summons. 

'^ § 622. The summons must be subscribed by the plaintiff, or 
his attorney, and Erected io the defendant, requiring him to 
answer the complaint, and serve a copy of his answer on the per- 
son whose name is subscribed to the summons, at a place within 
the state, therein specified, in which there is a post office, within 
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twenty days after the senrice of the sommoiiB, exclufflYe of the day 
of service. 

^ § 623. The plaintiff must also insert in the summons a notice, 
in substance as folbws : — 

'^ 1. In an action, arising on obligation for the recovery of 
mon^ only, that he will take judgment for a sum specified therein, 
if the defendant fail to answer the complaint. 

**2,'Jn other actions, that if the defendant fail to answ^ the 
complaint, the plaintiff will apply to the court for the relief de- 
manded therein. 

" § 624. A copy of the complaint must be served with the sum- 
mons, unless the complaint itself be already on the files of the 
court. In the latter case, the service of a copy with the summons 
may be omitted, but then the summons must state where the com- 
plaint is filed ; and if the defendant, within ten days thereafter, in 
person or by attorney, demand in writing, a copy of the complaint, 
specifying a place within the state where it may be served, a copy 
thereof must be served accordingly, and after such service the 
defendant has twenty days to answer ; but only one copy need be 
, served on the same attorney. 

'' § 625. In the case of a defendant against whom no personal 
claim is made, the plaintiff may deliver to him with the summons, 
; a notice subscribed by the plaintiff or his attorney, setting forth 
the general object of the action, a brief description of the pro- 
perty, affected by it, if it affect specific real or personal property, 
and that no personal claim is made against such defendants If 
a defendant, on whom such notice is served, unreasonably defend 
the action he must pay costs to the plaintiff.'* 

" § 628. The summons must be served by delivering a copy 
thereof, as follows : — 

*^ 1. If the suit be against a corporation, to the president or 
other head of the corporation, secretary, cashier, or managing 
agent thereof. , 

''2. If against a minor under the age of fourteen years, to such 
minor personally, and also to his father, mother, or guardian, or if 
there be none within the state, then to any person having the care 
and control of such minor, or with whom he resides or in whose 
service he is employed. 

*^ 3. If against a person judicially declared to be of unsound 
mind, or incapable of conducting his own affairs in consequence of 
habitual drunkenness, and for whom a committee has been ap- 
pointed, to such committee, and to the defendant personally. 

<' 4. In all other cases to the defendant persondly. 
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" § 629. Where the person on whom the service of the summons 
is to be made, cannot, after due diligence, be found within the 
state, and that fact appears by affidavit to the satisfaction of the 
court or a judge thereof, and it in like manner appears that a cause 
of action exists against the defendant, in respect to whom the ser- 
vice is to be made, or that he is a necessary or proper party to an 
action, relating to real property in this state, such court or judge 
may grant an order that the service be made, by the publication 
of a sunmions, in either of the following cases : — 

" 1. Where the defendant is a foreign corporation. 

^ 2. Where the defendant being a resident of this state, has de- 
parted therefrom with intent to defraud his creditors, or to avoid 
the service of a summons, or keeps himself concealed therein, with 
the like intent. 

^* 3. Where he is not a resident of this state, but has property 
therein, and the action arises on obligation, and the court has 
jurisdiction of the subject of the action. 

" 4. Where the subject of the action is real or personal property 
in this state, and the defendant has, or claims, a lien or interest, ' 
actual or contingent, therein, or the relief demanded consists, 
•wholly or partly, in excluding the defendant from any interest'- 
therein. 

" 5. Where the action arises upon a mortgage on property in 
this state, and the defendant is personally chargeable with the 
debt for which the mortgage is security. 

" 6. Where the action is for divorce, in the cases prescribed by 
law. 

" § 630. The order must direct the publication to be made in 
two newspapers to be designated, as most likely to give notice to the 
person to be served, and for such length of time as may be deemed 
reasonable, not less than once a week, for six weeks. In case of 
publication, the court or judge must also direct a copy of the sum-- 
mons and complaint, to be forthwith deposited in the post office, 
directed to the person to be served, at his place of residence, unless 
it appear that such residence is neither known to the party making 
the application, nor can with reasonable diligence be ascertained- 
by him. When publication is ordered, personal service of a copy 
of the summons and complaint, out of the state, is equivalent to 
publication, and deposite in the post office. In either case the* 
service of the summons is to be deemed complete, at the expira- 
tion of the time prescribed by the order for publication." 

" § 632. Where the action is against two or more defendants, 
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and the summons is served on one or more, but not on aU of 
them, the plaintiff may proceed as follows : — 

"1. If the action be against the defendants jointly indebted 
upon an obligation, he may proceed against the defendants served, 
unless the court otherwise direct,, and if he recover judgment, it 
may be entered against all the defendants thus jointly indebted, so 
far only as that it may be enforced against the joint property of 
all, and the separate .property of the defendants served, and, if they 
are subject to arrest, against their persons: or, — 

'^ 2* If the action be against defendants severally liable, he may 
proceed against the defendants served, in the same manner as if 
they were the only defendants." 

" § 635. The pleadings are the formal allegations by the parties 
of their respective claims and defences, for the judgment of the 
court. 

" § 636. All the forms of pleading heretofore existing, are 
abolished ; and hereafter, the forms of pleading in civil actions, 
and the rules by which the sufficiency of the pleadings is to be 
determined, are those prescribed in this code. 

^' § 637' The only pleadings allowed on the part of the plaintifif 
are — 

" 1. The complaint. 

" 2. The reply ; and on the part of the defendant, 

" 1. The demurrer, or 

" 2. The answer. 

" § 638. The first pleading on the part of the plaintiff, is the 
complaint. 

" 639. The complaint must contain : — 

^' 1. The title of the cause, specifying the name of the court in 
which the action is brought, the name of the county in which the 
plaintiff desires the trial to be had, and the names of the parties 
to the action, plaintiff and defendant. 

** 2. A statement of the facts constituting the cause of action, 
in ordinary and concise language, without repetition, and in such 
a manner as to enable a person of common understanding to know 
what is intended. 

" 3. A demand of the relief, to which the plaintiff supposes 
himself entitled. K the recovery of money be demanded, the 
amount thereof must be stated. 

" § 640. The defendant may demur to the complaint, within 
twenty days after the service of a copy thereof, when it appears 
upon the face thereof, either, — 
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' 1. That the court has no jurisdiction of the person of .the de- 
fendant, or the subject of the action : or, 

" 2. That the plaintiff has not legal capacity to sue : or, 

" 3. That there is another action pending between the same 
parties, for the same cause : or, 

" 4. That there is a defect of parties, plaintiff or defendant : 
or, 

** 5. That several causes of action have been improperly united : 
or, 

** 6. That the complaint does not state facts sufficient to consti- 
tute a cause of action. 

" § 641. The demurrer must distinctly specify the grounds upon 
which any of the objections to the complaint are taken. Unless it 
do so, it may be disregarded. It may be taken to the whole com- 
plaint, or to any of the causes of action alleged therein. 

'^ § 642. Kthe complaint be amended, a copy thereof must be 
served on the defendant, who must answer it within twenty days^ ; 
or the plaintiff, upon filing with the clerk proof of the service, and 
of the defendant's omission, may proceed to obtain judgment, as in v 
other cases of failure to answer ; but where an application to the 
court for judgment is necessary, eight days' notice thereof must be 
given to the defendant. 

^' § 643. When any of the matters enumerated in section 640. do 
not appear upon the face of the complaint, the objection may be 
taken by answer. 

'* § 644. If no such objection be taken, either by demurrer or 
answer, the defendant must be deemed to have waived the same, 
excepting only the objection to the jurisdiction of the court, and 
the objection that the complaint does not state facts sufficient to 
constitute a cause of action. 

'' § 645. The answer of the defendant must contain : 

*' 1. A denial of each allegation of the complaint controverted 
by the defendant, or of any knowledge or information thereof, suf- 
ficient to form a belief: 

'' 2. A statement of any new matter, constituting a defence or 
counterclaim, in ordinary and concise language, without repetition, 
and in such a manner as to enable a person of common understand- 
ing to know what is intended. 

. *^ § 646. The counterclaim mentioned in the last section, must 
be one existing in favour of a defendant, and against plaintiff, 
between whom a several judgment might be had in the action, and 
arising out of one of the following causes of action : 
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'M. A cause of action, arising out of the contract or transaction 
set forth in the complaint, as the foundation of the plaintiffs daim, 
or connected with the subject of the action : 

** 2. In an action arising on obligation, any other cause of action 
arising also on obligation, and existing at the commencement of 
the action. 

" § 647. If the defendant omit to set up a counterclaim in the 
cases mentioned in the first subdivision of the last section, he 
cannot afterwards maintain an action against the plaintiff there- 
for." 

<* 649. The defendant may set forth, by answer, as many de- 
fences and counterclaims as he may have. They must each be 
separately stated, and the several defences must refer to the 
causes of action which they are intended to answer, in a manner 
by which they may be intelligibly distinguished. The defendant 
may also answer one or more of the several causes of action alleged 
in the complaint and demur to the residue. 

" § 650. If the answer set up new matter, which is not replied 
to as provided in the next section, and the issue be tried on com- 
plaint and answer alone, and judgment be given thereon for the 
plaintiff, the court may permit the defendant to withdraw or amend 
the answer, upon such terms as may be just. 

'^ § 651. When the answer contains new matter constituting a 
counter-claim, the plaintiff may, within twenty days, reply to such 
new matter, denying each allegation controverted by him, or any 
knowledge or information thereof sufficient to form a belief; and 
he may allege, in ordinary and concise language, without repetition, 
and in such a manner as to enable a person of common under- 
standing to know what is intended, any new matter, not incon- 
sistent with the complaint, constituting a defence to the counter- • 
claim. 

" § 652. Every pleading mast be subscribed by the party, or 
his attorney, and the complaint, answer, and reply must be verified 
by the party, his agent, or attorney, to the effect that he believes • 
it to be true. The verification must be made, by the affidavit of 
the party, or, if there be several parties united in interest and 
pleading together, by one at least of such parties, if such party be - 
within the state and capable of making the affidavit; otherwise 
the affidavit may be made by the agent or attorney of the party. 
The affidavit may also be made by the agent or attorney, if the 
action or defence be founded upon a written instrument for the 
payment of moneys only, and such instrument be in the possession- 
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of the agent or attomej, or if all the material allegations of the 
pleading be within the personal knowledge of the agent or attorney* 
When the affidavit is made by the agent or attorney, it must set 
forth the reason of his making it. 

" The verification may be omitted, when an admission of the 
truth of the complaint might subject the party to prosecution for 
felony. And no pleading, verified as herein required, can be used 
in a criminal prosecution against the party, as proof of a fact ad* 
mitted or alleged in such pleading. 

" § 653. It is not necessary for a party to set forth in a plead* 
ing the items of an account therein alleged, where they exceed 
twenty in number, but he must deliver to the adverse party, 
within ten days, after a demand thereof in writing, a copy of the 
account verified by his own oath, or that of his agent or attorney, 
to the effect that he believes it to be true, or be precluded from 
giving evidence thereof. The court, or a judge thereof, or a 
county judge, may order a further account, when the one delivered 
is defective. 

^' § 654. In the construction of a pleading, for the purpose of 
determining its effect, its allegations must be liberally construed, 
with a view to substantial justice between the parties. 

'* § S65. If irrelevant or redundant matter be inserted in a 
pleading, it may be stricken out, on motion of any person aggrieved 
thereby. And when the allegations of a pleading are so indefinite 
or uncertain, that the precise nature of the charge or defence is 
not apparent, the court may require the pleading to be made defi-^ 
nite and certain, by amendment." 

'' § 663. The plaintiff may unite several causes of action in the 
same complaint, where they all arise out of — - 

*^ 1. Contract, express or implied: or, 

** 2. Claims to recover specific real property, with or without 
damages, for the withholding thereof, and the rents and profits of 
the same : or, 

" 3. Claims to recover specific personal property, with or with- 
out damages, for the withholding thereof : or, 

'^ 4. Claims against a trustee, by virtue of a contract, or by 
operation of law : or, 

" 5. Injuries to character : or, 

" 6. Other injuries to person and property, or either. 

<' But the causes of action, so united, must all belong to one 
only of these classes, and must affect all the parties to the action^ 
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and not require different places <^ trial* and must be separately 
staled* 

. <' § 664* Every material allegation of the complaint not specific 
callj controverted by the answer, as prescribed in section 645. ; 
and every material allegation of new matter in the answer consti- 
toting a counter-claim, not specifically controverted by the reply, 
as prescribed in section 651,, must, for the purposes of the action, 
be taken as true* But the allegation of new matter in the answer 
not relating to a counter-Kslaim, or of new matter in a reply, is to 
be deemed controverted by the adverse party, as upon a direct 
denial, or avoidance as the case may require. 

** § 665* A material all^ation in a pleading, is one essential to 
the claim or defence, and which could not be strickai £rom the 
pleading, without leaving it insufficient. 

^ ^ 666. No variance between the all^ation in a pleading and 
the proof, is to be deemed material, unless it have actually misled 
the adverse party, to his pr^udice in maintaining, his action or 
defence, upon the merits. Whenever it is alleged that a party 
has been so misled, that fact must be proved to the satisfaction of 
the court, and it miist be shown in what respect he has been mis-* 
led ; and thereupon the court may order the pleading to be 
amended, upon such terms as may be just. 

*^ § 667. Where the variance is not material, as provided in the 
last section, the court may direct the fact to be found according to 
the evidence, or may order aa immediate amendment, without 
costs. 

'* § 668. Where, however, the allegation of the claim or defence 
to which the proof is directed is unproved, not in some particular 
or particulars only, but in its general "sGope and meaning, it is not 
to be deemed a case of variance, within the last two sections, but 
a failure of proof. 

** § 669* Any pleading may be once amended by the party of 
course, without costs, and without prejudice to the proceedings 
already had, at any time before the period for answering it expires, 
or, if it do not delay the trial, it can be so amended at any time 
trithia twenty days after service of the answer to such pleading. 
In such case a copy of the amended pleading must be served on 
the adverse party. After the decision of a demurrer, either at a 
general or special tean, the court may, in its discretion, if it appear 
that the demurrer was interposed in good faith, allow the defendant 
to answer upon such terms as to trial by the court or referees^ or 
as to costs, or otherwise, as may be just. 
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^ § 670. Theooartmay, ataiijtime,infartheraiiceofju6tioe, and 
on such termB as maj be proper, amend any pleading or proceeding, 
by adding or striking out the name of any party, or by correcting a 
mistake in the name of a party or a mistake in any other respect, 
or by inserting other allegations material to the case, or, when the 
amendment does not change substantially the claim or defence, by 
oonfcMrming the pleading or proceeding to the facts proved. The 
conrt may likewise, in its discretion, allow an answer or reply to 
be made, after the Ume limited by this act, or by an order enlarg- 
ing such time, and may also^ at any time within one year after 
notice thereof, relieve a party from a judgment, order, or other 
proceeding, taken against him through his mistake, inadvertence, 
surprise, or excusable neglect ; and may supply an omission, in 
any proceeding. And whenever any proceeding taken by a party 
fails to conform in any respect to the provisions of this code, the 
court may permit an amendment of such proceeding, so as to make 
it conformable thereto. 

'^ § 671. When the plaintiff is ignorant of the name of a de- 
fendant, such defendant may be designated in any pleading or 
proceeding, by any name ; and when his true name is discovered, 
the pleading or proceeding may be amended accordingly. 

^' § 672. The court must> in every stage of an action, disregard 
any error or defect, in the pleadings or proceedings, which does 
not affect the substantial rights of the adverse party, and no judg- 
ment can be reversed or affected by reason of such error or defect. 

** § 673. The plaintiff and defendant respectively, may be 
allowed, on motion, to make a supplemental complaint, answer or ' 
i^eply, alleging facts material to the case, occurring after the former 
complaint, answer ot reply." (Pp. 278—282.) 

The mass of matter before us must again prevent us from 
citing many interesting and instructive observations, with 
which the rules above cited are accompanied. We have, how- 
ever, made an exception in favour of one relating to the rule 
by which a copy of the comphunt is required to be served at 
the same time as the summons by which the actioa is Gom- 
mencedL It app^urs that this provision is new. 

The Commissioners assign for its introduction thefolkming 
reasons: — 

^^If a defendant be served with a summons, requiring him 
jnerdiy to answer a complaint which will be filed, he must, almost 
as a matter of course, employ a lawyer to see that no advantage is 
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taken of him. But if the sunmlons inform the defendant that the 
complaint is ah^eadj on the files, and where it may be found, or, 
what is better, if it be accompanied by a copy, he can determine 
for himself in most cases whether there be any occasion for him to 
make a defence. If it be objected that there are cases of great 
urgency, not admitting of the delay incident to the preparation of 
a complaint, it is to be answered, that such cases are very rare, 
that an arrest or other provisional remedy cannot in any case be 
had without an affidavit, which requires as much time as a com- 
plaint, and that formerly no serious embarrassment resulted from 
requiring a bill to be filed before an injunction was issued." (Note 
to § 624.) 

We pass over the 7th title, embracing the regulations 
which concern the provisional remedies of arrest and bail, 
'the claim and delivery of personal property pending an 
action, injunctions, attachments, receivers, and deposit in 
court, — not for want of topics worthy of notice but for want 
of room — to come to the provisions relating to the trial and 
judgment in civil actions. 

Here it will be seen that it is one main object of the Code 
to release the courts from the unbending stiffness of the old 
legal judgment, and give to their decisions that power of 
adapting themselves to the necessities of each case, the 
possession of which has been one main cause of the vast 
jurisdiction now exercised by the Court of Chancery. 
. A judgment is defined by the Code to be " the final deter- 
mination of the right of the i)arties in the action." (§ 748.) 

" § 749. Judgment may be given, for or against one or more of 
several plaintifis, and for or against one or more of several defend- 
ants, and it may, when the justice of the case requires it, deter- 
mine the ultimate rights of the parties on each side, as between 
themselves. 

'* § 750. In an action against several defendants, the court may, 
in its discretion, render judgment against one or more of them, 
leaving the action to proceed against the others, whenever a 
several judgment is proper* 

" § 751. The relief granted to the plaintifi*, if there be no an- 
swer, cannot exceed that which he shall have demanded in his 
complaint ; but in any other case, the court may grant him any 
relief consistent with the case made by the complaint, and em- 
braced within the issue. . : 



Civil Procedure of New York. 397 

'* § 752. The action maj be dismissed without a final determi- 
nation of its merits, in the following cases : 

"1. By the plaintiff himself at any time before trial, if a pro* 
visional remedy has not been allowed, or counter-claim made : 

** 2. By either party, with the written consent of the other : 

" 3. By the court, when, upon the trial and before the final sub- 
mission of the case, the plaintiff abandons it : 

" 4. By the court, when the plaintiff fails to appear on the trials 
and the defendant appears and asks for the dismissal : 

" 5. By the court, on the application of some of the defendants, 
when there are others whom the plaintiff fails to prosecute with 
diligence. All other modes of dismissing an action by non-suit, or 
otherwise, are abolished. 

<* The dismissal mentioned in the first two subdivisions is made 
by an entry in the clerk's register, and a notice served on the 
adverse party. Judgment may thereupon be entered accord- 
ingly. 

" § 753. In every case, other than those mentioned in the last 
section, the judgment must be rendered on the merits. 

" § 754. Though all the defendants have been served with the 
summons, judgment may be taken against any of them severally, 
when the plaintiff would be entitled to judgment against such 
defendants, if the action had been against them alone.** (Pp. 
313—315.) 

Judgment may also be obtained on failure to answer, under 
certain restrictions of which the object is to enable the Court 
to be satisfied that it is not doing injustice by its decision. 
(§ 755.) 

In other respects the conduct of a trial under the New 
York Code> will not much differ from the practice in use for 
the conduct of trials at common law among ourselves. As 
with us, issues of law are triable by the Court, issues of fact 
for the most part by a jury (§ 760, 761.) ; as with us, questions 
of law arising in the progress of the trial may be brought 
afterwards before the Court, and new trials may be awarded 
on the ground of error in the law occurring on the trial, 
as well as on those of irregularity in the proceedings prevent- 
ing a fair trial, misconduct of the jury, insuflSciency of 
evidence, &c. (§ 805.) 

It may, however, be observed, that the Code expressly 
enables the parties, if so minded, to waive the trial of an issue 
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by the juty by meana either of written or of oral consent in 
court entered upon the minutes (§ 796.); and provides also, 
that either party may, and if required by the Court must, 
when the evidence is closed, submit in distinct and concise pro- 
positions^ either in writing or by yerbal statements entered on 
the Judge's minutes, the conclusions of fact which he claims 
to have established, or the conclusions of law which he 
desires to have adjudged, or both. 

Here for the present we close our account of this highly 
interesting body of law, reserving some further remarks for a 
future occasion* 



ART. IX. — SIR ROBERT PEEL.* 

This eminent individual, whose imtimely end has led to so 
general an expression of feeling, chiefly in respect of his 
political services, has taken too considerable a part in the 
modern amendment of our jurisprudence to be passed over by 
us who can have no direct or immediate concern with his 
general merits as a statesman. 

He was in truth one of the greatest friends to codification 
— the digesting of the law — but within a narrow compass 
and on a somewhat limited scale. He saw the inconvenience 
of having the criminal law on any given subject scattered 
over some scores of statutes, several of which related entirely 
to one branch of that law, but many more only toudied it 
in one or two of their numerous enactments. He therefore 
caused to be digested in one act all the enactments relating 
to one offence ; as, for example, larceny or offences against 
the person, and thus gave great relief to the practitioners 
as well as to the judges by the consolidation. The same 
process had frequently before been applied to the revenue 
law, in its different branches, with a success that well war- 
ranted this further measure of consolidation. The Larceny 

' In this brief sketch it will be seen that no notice is taken of many measures 
of Sir R, Peel, as the Police Acts for England and Ireland and the Incumbered 
J^states' Act, — all most valuable social improvements. -^ £d. 
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Consolidation Act (7 & 8 Geo. 4. c 29.) has leventy-eeTen 
sections, and occupies but ten pages of the quarto Statute 
Book. It is in some respects negligently done ; for example, 
the offence of sending threatening letters has been found so 
imperfectly described that Mr. Justice Holroyd had to direct 
an acquittal on the ground that the word& in s. 8. ** demanding 
with menaces/' might apply to any letter threatening an action. 
So in another consolidation act^ that respectiag offences 
against the person (9 Geo. 4. c. 31.), the offence of polygamy 
(conunonly and inaccurately called bigamy) is intended to be 
re-enacted as in the original statute of Jac 1., and yet the 
exception of a <£yorce by sentence of the Ecclesiastical Court 
is by carelessness omitted. The exception in the statute of 
Gea is confined to cases of sentences of nullity and divorcea 
by act of parliament, cases wholly unnecessary to be provided 
for, inasmuch as the offence is in them not at all committed. 
Sir B. Peel brought in two other billa during the year 1827, 
— one for consolidating the laws relating ta malicious in-» 
juries to property; the other, those relating to remedies against 
the hundred. We note these things to show how great care 
should be applied to the process of digesting, and how utterly 
impossible it is that one person, however qualified, can per- 
form the work. There must be several, and wq: require in 
this department, above every thing, a responsible ^xpinister of 
justice. We may add that Sir B. Peel's conscdidatii>ns never 
went beyond the ingesting of statutory [Hrovisions. Common 
law he left untouched. 

Great, however, were these exertions at that time, and 
they were accompanied by another good service ; the severity 
of the criminal code was considerably mitigated. Whoever 
may feel disposed to criticise the improvements thus effected 
on account of their being on too limited a scale should reflect 
on the time and the circumstances. For when Lord Eldon 
bore sway in the Lords, and the party which Sir R. Peel 
represented in the Commons were adverse to all change, it 
was a very considerable act to propound any measures of. 
legal amendment. The opening of the year 1828 began a 

' This, howeveri was not one of Sir R. Peel's acts, but was brought in by 
Lord Lansdowne. 
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Bew era, and since Lord Brougham's full statement and 
Lord Lyndhurst's adoption of the measure by issuing Com- 
missions on the address then moved and unanimously agreed 
to by the Commons, such a course of law amendment has 
been pursued that lawyers before deceased, if they revisited 
the scene of their labours, would not believe that they were 
in a country governed by the English law as they had known 
and practised it 

We have already said that only as a law amender does 
Sir K. Peel come within our jurisdiction. But it would be 
improper were we to leave wholly short, and, as it were 
truncated, our notice of his history. He certainly affords a 
Very rare example of a party chief so often changing the 
ground of his political opinions ; and on this peculiarity turn 
both the panegyric and the blame of which he has been the 
subject All persons who hold the opinion that the currency 
ought to have been reformed suddenly without any pre- 
paration, — without any investigation of its injustice, — with- 
out giving the debtors who had borrowed, including the 
State, in depreciated money any relief from the severe obli- 
gation under which they were placed in 1819, to repay in good 
money, — the public, for instance, which had borrowed 600 
millions against repaying 800 millions — all these rigid dis- 
ciples of the economical school lauded their new and power- 
ful convert, while they who, with far more sense of justice 
and more practical wisdom, held that the pound should have 
been fixed at fifteen or sixteen shillings, regarded this great 
measure as rather a great spoliation than a great improve- 
ment. In like manner Sir B. Peel's chief claim to public 
confidence having for half his life rested on hi3 protection 
of the Established Church s^ainst the Catholic claims, and 
having in the capacity of such champion been chosen member 
for Oxford University, the Protestant party regarded with 
abhorrence his being the minister to bring in and to carry 
the emancipation of the Catholics — a measure of perfect 
justice and sound policy, only too long delayed. 
. The third act of change was, however, more distusteful to 
his adherents than either of the former, — his conversion to 
£he repeal of the Corn-laws. The Conservative party had 
become reconciled to him after the measure of -1829, by his 
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strenuous and most able though vain opposition to the Re* 
form Bills of 1831 and 1832. The Corn-law and its defence 
was the main ground of his success in oyertuming the Minis- 
try of 1841, When he retraced his steps on this ground, his 
former changes, in 1819 and 1829, were again recalled to the 
recollection of his party, and they were never more to be 
reconciled or mitigated towards him. He made to his prin- 
ciples, — they said, and we think erroneously said, to his 
fears or his love of popular applause, — the greatest sacrifice 
on record as made by any party leader. He was repaid by 
the bitter hostility of his former allies, and also by the mar- 
vellous hostility of his adversaries. For he, having broken 
with his friends because he came over to his enemies, those 
enemies joined those friends, and ejected him from office, on 
the occasion of his proposing a measure of Irish coercion 
which they themselves, his enemies, had devised. They 
opposed both their new ally, their convert, and themselves 
in turning him out and seizing upon his place. We ascribe 
no blame ; we censure no one ; we simply record the fact. 

Of Sir R. Peel's merits as a man of business it would be 
difficult to speak too highly. He was an accomplished admi- 
nistrator. We know but one (Sir J. Graham) who can be 
placed higher or, indeed, by his side. As a speaker, if by 
that we mean a parliamentary debater, he stood also among 
the first. His statements were clear and accurate ; his judg- 
ment in the selection of topics excellent; his temper ever 
under command ; his readiness, both in reply and on an in- 
terruption (though less here, where it is more difficult), was 
great ; and his manner, though not of the most winning or 
graceful, well suited the fabric of his discourse. As to im- 
passioned declamation, or overpowering argument, or happy 
sarcasm, or playful wit and humour, he made no pretence to 
them ; and so his rank among orators is not in the first, but 
at the top of the second class. He was as good a speaker 
and as powerful a debater as any minister needs be, even in 
difficult times. 

As a statesman his place is nearly the same. His gradual 
weaning from his original opinions leads to but a moderate 
estimate of his genius ; and yet he had great practice in such 
changes. On the Corn-law question it clearly should have 
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taken plaoe many years before it even appears to have ap- 
proached. So> when he became so much of a political econo- 
mist^ in 1818 and 1819> as to take up the very extreme bul- 
lion doctrines^ surely it was strange that a quarter of a cen- 
tury should elapse before he leant towards the principles of 
Free Trade. -But his steady and zealous resistance to Pai^ 
liamentary Reform is yet more extraordinary, and seems to be 
entirely forgotten by the reformers of the present day ; who, 
in paying honours to his memory, forget his whole life except 
its last act. 

There is one cardinal defect in his character which it would 
be foolish to pass over : his views and his feelings all circu-> 
kted round the centre of himself. He was a perfect Peelite. 
The effects of the attacks made on him by the anti*bullion 
party can be plainly traced in many of his speeches and some 
of his measures after 1819. But those fiercer assaults on 
him, from far higher quarters, in 1846, had a more fatal and 
much more discreditable influence on his public conduct. 
His ruling motive, ever since that period, was to prevent any 
change by which the Protectionist party might re-enter office ; 
for he dreaded their undoing his Com«law policy. The 
worst effect of this conduct was its making him support the 
very worst measure the Whigs ever brought forward, — the 
lowering the Sugar Duties, and thereby increasing to an 
enormous amount the execrable African Slave Trade. Had 
he plainly stated to himself that to the feelings of resentment 
against his former partizans, or of alarm about his own glory 
as a free-trader, he was making so frightful a sacrifice, he 
would have started back shuddering from the contemplation 
of his own image. But, unhappily, men under the influence 
of passion or of selfish prejudice, never open thdr eyes to the 
plain truth ; and hence the errors into which they so often 
faU. 

His leaving a desire, sure to operate like a command, that 
no peerage should be taken by his family on accoimt of his 
services, is a singular illustration of the same foible in lus 
character. No one can suppose that he deemed the honours 
shared by Walpole, Chatham, Nelson, Hardwicke, Welling* 
ton, other than the object of a just ambition, — other than 
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compatible with an honest love of true glory. Such a suppo- 
sition would be extravagantly unfair to Sir R. Peel's memory. 
But still, his deliberately exempting himself from a class of 
men so illustrious does seem to betoken a wish to appear 
above what all other men desire, and, at any rate, to claim 
for his own conduct a praise of disinterestedness somewhat 
exaggerated and romantic Great as were hia merits, impor- 
tant as were the services be rendered, no one can for a mo- 
ment place him on a level so high aa this would seem to do. 



We have been favoured with copies of the Address of the 
Bar to Sir Robert Peel upon his retiring from office in 1835, 
and of the letters which passed on that occasion. They will, 
we think, be interesting to our readers : — 

^' We, the undersigned, members of the English Bar, beg leave 
to express to you our sincere admiration of the wisdom, temper, 
and firmness which you have displayed in the administration of 
His Majesty's Grovernment. 

*^ We deeply regret the necessity which has compelled your 
retirement from office, and anxiously hope that the country will 
not long be deprived of those services which we believe to be 
essential to its prosperity and security. 

" The absence from London of many of our members on profes- 
sional business has alone prevented us from offering to you at an 
earlier period this expression of our sentiments." 

405 Signatures; viz.. 

King's Serjeants ^ - 3 

King's Counsel - ^ 2Q 

Serjeants-at-Law - - 6 

Barristers - - - 370 

405 

Copy Letters from Sir Charles Wetherell to Sir Robert Peel, 
accompanying the above Address of the Bar, 

** My nsAB Sib Bobkbt, 
** I have the pleasure of transmitting to you an address from 
the Bar, signed by upwards of 400 gentlemen, resident in London, 
including, as you will perceive, a large proportion of the most dis- 
tinguished members of all ranks in the profession. 
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** On this occasion I will merely say that the eminent talent?/ 
judgment, and prudence, which you have displayed in conducting 
the government, as the First Minister of the Crown, and, above 
all, your firmness in maintaining the principles essential to the 
security of the Established Church, have called forth this marked 
expression of their sentiments from that learned and independent 
body. 

** You will, I have no doubt, receive it as a sincere tribute of 
respect, which they consider (especially at the present moment) as 
due to your public character and services. 

'' I remain, my dear Sir Robert, 

" Most faithfully yours, 
(Signed) " Chables Wethbbell. 

" 5. Stone Buildings, 

" April 27th, 1835." 



« Whitehall Gardens, 

« AprU 28th, 1835. 
** My beab Sib Charles, 

^' Allow me to return, through you, the honoured instrument of 
communication through which the Address of the Bar has reached 
me, the cordial and respectful acknowledgments of my gratitude 
for the high honour which it confers. 

" K I had retired from office with the painful consciousness that 
I had failed in the defence of the trust assigned to me through any 
want of devotion to the service of the King, through impatience 
under defeat, or the apprehension of any difficulty or danger, not 
connected with public interests, the return to private Ufe, accom- 
panied by such a retrospect, would have been a grievous disap- 
pointment to me. 

'^ But when I am assured by the distinguished men who are 
parties to this address, who have been spectators of the contest in 
which I have been engaged, and are eminently qualified to form, a 
judgment on the motives and conduct of all who have taken a part 
in it, that, notwithstanding failure, I have established a claim on 
their approbation and confidence, I retire with a reward, so far as 
personal ambition is concerned, higher than any other to which 
success could have entitled me. 

" I trust that the tenure of power by the late Administration, 
short as it was in duration^ has not been without great public 
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advantage, bj satisfjing a large and most respectable portion of 
the community that it is possible to combine with the maintenance 
of ancient institutions, with the respect for established rights, 
with the independent exercise of a free judgment by all constitu- 
tional authorities, — that it is possible to combine with these the 
redress of real grievances, the correction of acknowledged abuses, 
the pure administration of public patronage^ and a wise economy 
in the controul of the public expenditure. 

'' 1£ we have contributed to establish and confirm such a convic- 
tion in the public mind we shall not have laboured in vain ; for we 
fihall have provided the strongest of all securities against reckless 
innovation, and against changes in our laws and institutions that 
may be calculated rather to serve the temporary interests of politi- 
cal parties than to conduce to the enlarged and permanent ends of 
good government. 

" Believe me, my dear Sir Charles, 

" Most faithfully yours, 

" BoBEBT Feel* 

" Sir Charles Wetherell, &c. &c. &c.** 
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1. First Report of the Registration and Conveyancing Commis- 
sioners, Presented to both Houses of Parliament hy command 
of Her Majesty, London: 1850. 

2. Outlines of a Plan for insuring the Stability and reducing the 
Expence of Investigating Titles to Landed Property by means 
of their Official Investigation and Certification. By Henbt 
Ttbwhitt French, Barrister-at-Law. Benning : 1850. 

3. Letter to the Earl of Yarborough^ on the Burthens affecting 
Real Property; with Reasons in favour of a General Registry 
of Titles. By Hbney Sewell, Esq. 2d edition. Butter- 
worth : 1850. 

At length the first Beport of the Begistration and Con- 
veyanciDg Commissioners is in our hands; but it has reached 
us so recently, that we shall think it right, on the present 
occasion, to ^ve only a brief summary of its contents, re- 
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Berving for a future tame a more fiill dificusslon of its 
arguments* We are bound to eaj, although we differ in some 
respects from the conclusions to which the Beport arrives, 
that it is a careful and able production ; that we are satisfied 
that the subject has occupied a large portion of the valuable 
time of the Commissioners ; and that they deserve the thanks 
of the country for having so freely given it. The Report 
must advance the general question ; and we feel it our duty 
to state, in the face of the enemy, that if a bill were introduced 
for carrying the recommendations of the Report into effect, 
we should give it our humble support; not, indeed, as a 
complete measure, but as leading to a complete one; and 
this, indeed, seems to be the feeling of the Commissioners 
who have signed the Report After a short historical ac- 
count of registration in England since the 27 Hen. 8. c. 16., 
the Commissioners come to the conclusion that the establish- 
ment of a General Register is expedient ; and they express, an 
opinion that the burdens on land may be diminished by such 
establishment. 

** The positive expenses which now attach themselves to land 
whenever an assurance of it is to be effected, arise from the 
artificial and intricate mode of conveyancing, consequent on the 
present state of the law. As possession of the land is no proof 
either of the title thereto or of the extent of interest therein^ so 
neither is the possession of the title-deeds conclusive. The pur- 
chaser has to guard against the suppression of deeds, whether 
wilful or accidental ; be has (among other things) to assure him- 
self that the vendor in possession of the land and title-deeds has 
concealed no settlement and suppressed no will ; that he has not 
charged the estate which he offers as unincumbered, and that no 
power has been executed to defeat or lessen his apparent interest. 
The fact tiiat such suppressions are rare (if indeed it be a fact 
that they are rare) does not relieve him from the necessity of 
inquiry. What is possible to happ^i, it is strictly necessary to 
guard against. Hence an elaborate investigation into the title ; 
inquiries into innumerable points : and searches in various places 
{in the words of the letters patent to which we have before 
referred) ' manifold, intricate, chargeable, tedious, and uncertain.' 
The expense of all this is very great and burdensome. 

'^But besides the expense occasioned by the endeavour to 
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obtain protection against the suppression or ^on-prodaction of 
possibly existing deeds, yery considerable expense is caused to a 
purchaser by the necessity of obtaining attested copies and cove- 
nants for the production of those deeds which are known to exist. 
An estate may have become divided^ or various interests may have 
been created out of it, by means of which, the same set of title- 
deeds has become essential to the title of more than one pro- 
prietor. As possession of the deeds cannot, in such a case, be 
given to all, it is usual to give attested copies with a covenant to 
produce the originals, to those who have not the possession. This 
mode of dealing, it may be observed, while it adds to the expense 
of the conveyance, is by no means effectual in its operation. A 
covenant to produce the originals, when obtained, is liable to fail 
in its purpose, by the subsequent loss or destruction of the deeds 
themselves, or by the difficulty of enforcing performance of it in 
a court of justice. Where the deeds are wanting, or an effective 
covenant to produce them cannot be obtained, the title becomes 
unmarketable. 

" The expenses to which we have referred are positive burdens; 
but we conceive, that in the sense in which the inquiry has been 
directed to us by your Majesty, we ought to consider as a burden 
upon land whatever has the effect of diminishing its value or 
detracting from its ready and convenient application to the wants 
or requirements of its owner. In this view, the delay occasioned 
by the causes to which we have referred, may be reckoned as a 
burden on land still more serious than the actual expense ; and 
the fear of the delay, as well as of the expense, is a more effective 
cause of the depreciation of land than the apprehension that a 
title may be insecure after the completion of a sale or mortgage. 
The experience of the delay especially, which so often attends 
sales and transfers, by deterring some persons from making in- 
vestments in land, and others from lending money on mortgage, 
materially diminishes the value of landed property.** (Pp. 5, 6.) 

The Commissioners express an opinion that the benefits of 
a Kegister will be increased by the simplification of the forms 
of conveyance ; and that the Kegister will tend to facilitate 
this simplification* 

" It may be observed, that any increase in value which land 
may acquire from the adoption of the measures proposed by us^ 
will be based on causes that tend to the general benefit, by render- 
ing land more readily available for the wants of the community.; 
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and those expedients which may afford to purchasers or lenders 
protection against fraud, will secure a great and direct benefit to 
landowners by the increased value of their possessions." (P. 6.) 

The Beport then proceeds to consider the means by which 
a Better can be effected. In the first place^ the Commis- 
flioners think it is more desirable to establish one 'office of 
registration for the whole of England and Wales than separate 
offices for separate districts. They notice the increased faci- 
lities of railways and post ; and they allude to '^ the esta- 
blishment of the electric telegraph on several important lines^ 
which may prove of value in particular cases of search^ or 
of entering caveats." 

The Commissioners think that every document relating to 
real property, by which any estate or charge that may affect 
the title in the hands of a purchaser is created or transferred 
at law or in equity^ ought to be admitted to registration. 
They give the following opinion as to the mode of registra- 
tion: — 

^' In considering the question whether registration by a memo- 
rial or brief abstract of the instrument, according to the mode 
adopted in the local registers of Middlesex and Yorkshire, should 
or should not be permitted, it has appeared to us that the very 
object of registration requires that a purchaser should be enabled 
to see in the office of the Register the terms of the assurance by 
which he is to be affected. This cannot be accomplished by a 
memorial or abstract, which only gives him notice that he is 
affected by an instrument, with the true nature of which it may 
be impossible for him to become acquainted : so that the registra- 
tion which should have for its direct object to render the transfer 
of property easy and secure, may render it unsafe or impossible. 
We think also there is good reason to believe that the deposit of 
a duplicate or full copy of an instrument, supposing it to be always 
requii*ed, would be more economical, in the great majority of 
cases, than the registration of a memorial : as the preparation of 
memorials, brief and imperfect as they may be under the terms 
of the Local Register Acts, and the execution and verification of 
those instruments, require more professional skill and labour than 
the mere preparation of a copy or duplicate. Memorials, too, 
would fail to secure some important collateral advantages of regis- 
tration ; they would not render unnecessary the delivery of attested 
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copies, or covenants for production of originals ; nor would thej 
facilitate the shortening of deeds by references to the terms of 
previouslj registered instruments.** 

The Keport then proceeds to the all-important subject of 
the Index; and the Conunissioners reject the alphabetical 
indexes of parties as in Middlesex and the West-Riding, and 
the alphabetical indexes of places (now disused in Middlesex 
and the West- Riding). The Report proceeds to state Mr. 
Duval's plan: — 

** Mr. Duval's plan was shortly stated by the Commissioners to 
be founded on a classification of deeds, under separate heads, with 
reference to title ; and its object was declared to be to present at 
one view all the documentary evidence which a party investigating 
a title might have occasion to see. In every case where the 
grantor in a document to be registered did not derive title through 
a registered document, the document to be registered was to be- 
come, when registered, the first deed of a registered title ; and, 
according to Mr. Duval's plan, it was to be indexed as the head of 
a class. On the other hand, in every case where the grantor in a 
document to be registered did derive title through a registered 
document, the document to be registered was, when registered, to 
be placed in the index in the same class as the document through 
which the title was derived. It was considered obvious, that if 
this were done, a particular class in the index would give all the 
references wanted as to the title, of which the first deed of the 
class was the root. If the head deed passed to the grantee the 
whole estate in the land, a class would be formed which would 
comprise all the documents necessary to be seen by a purchaser ; 
and if the head deed of any class embraced a partid interest only, 
the two or more classes, the head deeds of which together em- 
braced the whole estate in the land, would comprise all the docu- 
ments necessary to be s^en by the purchaser. 

" A system founded on these principles would, it was alleged, 
afford complete protection to purchasers under registered titles 
against acts subsequent to the documents first registered in the 
respective classes ; but it was felt by the Commissioners them- 
selves that some provision would be necessary for connecting in 
each case the title prior to the commencement of the register with 
the registered title; — that a purchaser who was referred to a 
particular class of deeds should be furnished with the means of 
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ascertaiiiiiig that no deed affecting the title had been registered 
and indexed under a separate head before the r^;istration of the 
deed with which the class commenced. It mnst also have been 
felty though it was not urged by the Commissioners^ that where a 
purchaser was informed by his vendor that no deed affecting the 
title had been placed on the register since its commencement 
means should be furnished for ascertaining the truth of this repre- 
sentation. Under these circumstances, they proposed that the 
documents standing at the heads of the respective classes, and 
forming 'the roots' of the several registered titles, should be 
indexed by an alphabetical list of the names of the grantors. 

'< In the nomenclature of the Report this latter index was called 
' the Index to the Boots of Titles ;' the other index, that in which 
deeds were to be classed according to titles, was called ' the 
General Index.' In order to enable parties investigating any par- 
ticular title to obtain a reference to the proper head in the General 
Index, it was proposed that a conventional designation or symbol 
(as for instance a number) should be attadbed to each dass of 
registered deeds, and that the symbol of the dass in which a docu- 
ment was indexed should be written on the margin of the document 
or indorsed on it by the officer of the register. 

'^ The fate of a plan elaborated with so much care, and recom- 
mended by such high authority, is worthy of attention. A Bill 
founded upon it, and prepared by Mr. Duval for establishing a 
general register, was brought into the House of Commons in 1830. 
Parliament was dissolved before it proceeded to a second reading. 
The BUI, with some modifications, was again presented to the 
House of Commons in 1831. Parliament was prorogued before it 
arrived at a second reading. In the next session it was again 
brought forward ; and a Select Committee was appointed by the 
House of Commons in April, 1832, upon a division <rf 81 to 31, to 
consider the expediency of a General Register. Before this Com- 
mittee the prevalent objections to registration in g^ieral, and to 
Mr. DuTal's plan in particular, were fully stated and considered, 
and the Committee unanimously reported their opinion as follows : 
*-' After mature deliberation, your Committee are unanimously <tf 
opinion, that a general register of all deeds and instruments 
affecting land will be of decided advantage as regards large 
purchases. With respect to smaller transactions, especially those 
in the country, in which the more cumbrous and intricate proceed- 
ings of the law are generally dispensed with, your Committee 
believe t^t the same facility which would be afforded by a General 
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Begister in dealings with large estates, applies equally to sales 
of small properties ; yet, inasmuch as the expense of registration 
win be more severely felt by the latter than by the former, and as 
sales of small estates are so much more numerous than transfers of 
great properties, your Committee feel some doubt whether the 
benefits to be derived will more than compensate for the certain 
expense to be incurred. However, as it is plainly impossible to 
fix any limit, which would not lead to this anomalous result^ that 
all property above a certain value should be governed by one law, 
while all below it should be regulated by another, your Committee 
are, upon the whole, of opinion, that if the cost of registration 
could be so adjusted as to be comparatively small upon purchases 
below a certain value, the system of registration would be made 
most perfect, by being made applicable to all lands, without refer- 
ence to their value.' A Report so qualified and hesitating in its 
terms was not calculated to advance the cause of registration ; and, 
accordingly, the Bill then pending, and subsequently amended, was 
thrown [out. In 1883, an attempt was again made to carry the 
Bill through Parliament ; but the measure seems to have already 
received a serious blow, and after various postponements the Bill 
was thrown out on the second reading by a considerable majority. 
An endeavour was again made in 1834 to proceed with the Bill ; 
but the majority against the second reading was much greater than 
on the last-mentioned occasion. 

<' Since that time the measure has been twice introduced into 
ihe House of Lords, but without success^ and apparently without 
exciting much interest or attention. The details of these pro- 
ceedings will be found in the paper to which we have before 
referred, marked No. 6. in the Appendix. 

'^ We believe that Mr. Duval's plan, although conceived with 
much ingenuity, and carried out with great skill and ability, was 
not without its imperfections. The popular objection to it was its 
intricacy. To many persons it appeared incomprehensible, both 
in principle and details. The terms used were not familiar, even 
to professional ears ; and the explanations given failed to satisfy 
the understanding of the public. * Symbols,' ' Indexes to Roots of 
Title,' * General Indexes, * Index Entries,' and * Reference Entries,' 
^ Directories to Roots of Title,' ' Caveats,* and 'Inhibitions,' all 
contributed to mystify and confuse. This popular objection was, 
in a great measure, met by the observation that the application of 
the system would rest with the officers of the registry, and not 
with the party by whom the register was to be searched' ; and it 
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would, we apprehend, be a dangerous mistake to suppose that a 
system of law applicable to a subject so complex as that which is 
involved in a general register, is necessarily objectionable only 
because it cannot be readily understood by hasty or imperfectly in- 
formed readers. But we think the plan was open to objections of 
considerable weight." (Pp. 10, 11.) 

Passing these for the present, we proceed to the plan 
recommended by the Commissioners who have signed this 
Report. 

" After long consideration, the undersigned Commissioners, for 
the reasons which we shall proceed to state, have come to the con- 
clusion that the best system of registration is one which combines 
the advantages of Mr. Duval's classification of registered deeds 
according to titles, with an index referring to the land itself 
founded upon a public map. 

" The general scheme for the formation of a Map Index, and 
for its application in the first instance, has been indicated in the 
observations of the former Commissioners, which we have already 
quoted. It supposes the formation of a map of all the lands in the 
kingdom, or in the district to which registration is applied, with 
numbers or other marks to which reference may be made for the 
purpose of registration. The basis of an index founded on it 
would be in the nature of a book of reference to this map. Where 
the document itself referred to the map, the reference would form 
instructions for registration. Where the document contained no 
such reference, the instructions as to reference would be supplied 
by the person requiring it to be registered. Every registered 
document would be thus directly connected with the property 
affected by it. The index would lead any person searching the 
registry directly to the subject-matter of his inquiry, namely, the 
land itself, and would from thence refer him directly to every 
instrument upon the register affecting that land. 

" The utility of such an index, if the objections which deterred 
-the former Commissioners from adopting it be not insuperable, 
would appear obvious. One of the principal objects of registration 
being to afford to a purchaser the means of discovering every 
document which can affect the title to the land contracted for, it 
seems to foUow, that the best index wiU be that which, by first 
identifying the land, enables the inquirer to ascertain at a glance the 
existence or non-existence of deeds relating to it. Such an index, 
we beUeve, can only be attained through the medium of a map. 
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The former Commissioners, indeed, in their observations which we 
have quoted, acknowledge clearly and concisely the efficacy of 
map indexes in preventing the risk of error and omission in 
searches, in lessening trouble in entries, and in diminishing ex- 
pense and delay on alienation of property. 

** We now proceed to point out the manner in which, as we 
eonceive, map indexes would remove the objections to Mr. Duval's 
plan. 

** Ist. As to the objection that searches against names for in- 
definite and, in some case43, very long periods, would still be 
requisite. 

" If, instead of an index of roots of title — in other words, an 
index of the names of grantors — a map index, such as we have 
briefly described, were adopted, the search, which we have seen 
might be so burdensome under Mr. Duval's plan, would be wholly 
dispensed with. Where no deed affecting the land had been 
placed on the register since its commencement, the fact might be 
ascertained by the simple inspection of one line or page in the 
map index, or might be certified by an officer of the register, 
without trouble or risk of mistake. On the other hand, where a 
deed affecting the land had been registered, it might be seen and 
certified with equal facility and certainty that the deed referred 
to was the only one, or the first one since the commencement of 
the register. 

" Thus the expense and difficulty of proving that there has 
been no suppression where, in fact, there has been none, which 
has hitherto been the great drawback upon the benefits of regis- 
tration^ would be completely removed. 

'^ 2dly. As to the occurrence of nustake or misrepresentation in 
respect of the title. 

" This objection to Mr. Duval's plan, so far as it respects the 
identity of parcels, would be obviated, as indeed the former Com- 
missioners suggest, by registration having reference to maps. 
Under such a system the same parcel of land could not subse- 
quently be dealt with without the certainty of ascertaining the 
existence of any previously registered document having relation 
to the same land. The evil of any such mistake or misrepresenta- 
tion, where it arose from uncertainty in the construction of instru- 
ments, would also be prevented, so far as it is practicable for any 
system of registration to prevent it. 

'* 3dly. As to the cases of total want of documentary evidence 
and of ignorance of title. 

^ E ^ 
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" It is obvious that as tho map index woold lead the owner 
directly to the knowledge of the registered doeumentSy it wonld 
wholly remove the difficulties arising from this source ; and it be- 
comes unnecessary to consider whether the directory to the sym- 
bols and the provision for inhibitions, to which Mr. Duval appears 
to have attributed great importance^ were wisely abandcmed. 

'' 4thly. As to the difficulties arising on successive alienations 
of parts of an estate held under one title. 

" The objections under this head, which we have before de- 
tailed, to Mr. Duval's plan, resolve themselves into the difficult 
of proving a negative where the registration has not immediate 
reference to some description of the land itself. Under a system 
of indexing with reference to maps, the difficulty is as much re- 
moved in the case of alienations of successive parts of an estate 
held under one title as in the other cases to which we have referred, 
where search is required only for the proof of a negative. Hovr- 
ever numerous previous alienations of other parts of the estate 
may have been, all that a purchaser of any remaining parcel can 
require is proof that this parcel has not been effected ; and the 
proof would be at once furnished by an inspection of the map 
index showing the non-existence of any entry relating to the land 
contracted for. 

*< 5thly. As to the possibility of the existence of conflicting 
registered titles. 

" This objection may be removed by an index founded <m maps, 
and cannot, it appears to us» be so completely removed by any 
other means which have been suggested : as, upon a search, or 
inspection rather, of such an index, means are afforded of seeing 
every instrument which has been registered affecting the land. A 
purchaser of the land is enabled to ascertain all registered trans- 
fers of those remainders or reversions, rights to mines or sub- 
strata, rent-charges, and the like, of the existence of which Mr. 
Duval's plan afforded no indication. 

" We have been satisfied by these considerations, that the most 
serious objections to Mr. Duval's plan would be effectually removed 
by the use of an index founded on maps ; but we do not think 
that the utility of maps in connexion with registration is confined 
to the removal of the immediate obstructions to the introduction 
of the system. The ulterior advantages to be derived from the 
application of maps to registration appear to us of the highest 
importance. 

" Although we do not expect that, on its first establishment, 
all the advantages derivable from registration can be attained, yet 
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we otKQsider it to be of great 'importance^ that the expedients first 
resorted to should, as far as possible, facilitate the introduction of 
such eventfal improvements as may enable a purchaser to ascertain 
from the register all the interests bj which his possession of the 
land may be affected. 

/' It is only, we conceive, by the application of a public map to 
r^istration, that any hope can be entertained of this result. There 
is no connexion of title — there is no personal connexion *— be- 
tween the present ownership of the land itself and many import- 
ant rights affecting it The only connexion between them is the 
land itself, and the only mode of connecting them on the register 
must be some description of the land prescribed by authority as a 
common standard of reference. A public map is the only descrip- 
tion we think which can be permanently useful for this purpose. 

" We have hitherto only considered the process by which notice 
of all rights affecting land might be ultimately brought on the 
register in the ordinary course of sale and other transfers. But 
we should not omit to advert to the means which a register, having 
reference to a public map, would afford of facilitating the adoption 
o£ such improvements of tiie law as might render it possible to 
ascertain the existence or non-existence of these rights, even be- 
fore the occasion of transfer arrived ; especially of rights which 
are not evidenced by any actual use or enjoyment" (Pp. 15-— 17.) 

The following is a useful suggestion as to the effect of a 
Register :•*- 

" If a general register were established on a satisfactory footing, 
we think the Legislature would be led to examine whether, by 
some modification of the Statute of Limitations, it might not be 
expedient and practicable to compel the assertion on the register, 
within a limited time, of all outstanding charges upon land, not 
accompanied by actual enjoyment. The law, which at some hazard 
and inconvenience to the rest of the community, preserves these 
charges to the owners, might reasonably require on their part the 
slight exertion which would be necessary to make their claims 
intelligible and notorious. 

" We must recollect that, as to these charges, the owners of the 
charge, and of the property charged, have both an interest in having 
the limits clearly defined. Uncertainty as to a charge, [or as 
to the incidence of a charge, embarrasses the owner of the land 
itself upon an alienation. The same uncertainty is an equal or 
greater embarrassment on the like occasion to the owner of the 
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charge itself. He would willingly consent to have the greater 
part of the land dischaiged, upon having the burden dearly fixed 
upon a sufficient portion of it. By way of substitute for the rule 
of the old law, which made fatal every attempt to modify a charge, 
we might have a system of rational provisions for apportioning 
such charges, or for fixing them on portions of land sufficient to 
secure them, — analogous to the enactments which have been so 
convenient with reference to the rent-charges in lieu of tithes. 
But we think, that whatever steps may be taken in this direction, 
can only be taken safely by the aid of maps. What is requisite in 
all cases, is the facility of identification by permanent evidence, of 
the land charged and of the land discharged. Without maps this 
would, we apprehend, be impracticable. 

'' Independently of the difficulties which arise from incorporeal 
hereditaments, it has been urged, as a drawback from the advan- 
tages of registration, that a person deriving under a registered 
title will not be protected from the difficulties and dangers arisii^ 
from acts anterior to the commencement of the system of registra- 
tion ; and that the chief benefits of the plan are thus only pros- 
pective, and may be remote. We do not affirm that any system 
that can be proposed will be free from this objection ; but if, in 
connexion with registration, provision were made for shortening 
the periods of limitation in certain cases as against registered tides, 
under conditions of publicity or notices, we believe much might be 
done to accelerate the beneficial operation of a register. The 
theory of the law by which effisct was given to a fine with prock- 
mations, against all unasserted rights, was not unreasonable or 
unjust, although the practice was barbarous, the supposition beio^ 
that notice was given by what, in fact, was a mere pretence of 
notice. The first requisite of any notice for such a purpose 
would be, that the land to which title might be claimed should be 
clearly and distinctly shown to the persons intended to be afiected. 
It is not easy to conceive how this could be done without refer- 
ence to the descriptions contained in some authorised and accessible 
survey. In this, as in so many other cases, we find that the first 
requisite is certainty of the subject-matter, and that such certainty 
must be secured by reference to some common standard." (Pp. 18, 
19.) 

The Commissioners then state some of the advantages of 
a map : — 

" We think that the use of public maps would also lessen the 
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expense of inyestigation of title, and conduce to conciseness as 
well as precision in conveyancing. One of the chief causes of 
expense and delay, upon a purchase under the present system, 
arises out of the necessary investigation into the identity of the 
property to which title is shown, with the property contracted for, 
and the result of this investigation is, in many instances, unsatis- 
factory. It very frequently happens, that a person looking into 
his earlier written evidences of title does not find on the face of 
them any description by which he can recognize the land he 
desires to sell, or any sufficient reference to any other permanent 
evidence, by which it can be identified. The title, in such a case, 
in reality depends on the parole evidence by which the possession or 
enjoyment of property can be connected with the written instrument. 
Even in recent and comparatively careful conveyances, the descrip- 
tion commonly consists of references to temporary circumstances, 
such as tenancy, or occupancy, or the state of cultivation ; as to 
which extrinsic evidence must be relied on, and after a lapse of 
time, may be sought for in vain. The evidences of title in these 
cases are the solemn declarations of aged persons as to occupation, 
reputation of ownership, and the. like, obtained ex parte, sometimes 
by means of leading questions, and always without cross-examina- 
tion. This evidence, untrustworthy as it is, becomes frequently 
difficult to obtain ; as, from the changes among inhabitants in some 
places, aged witnesses cannot be found. Frequently, the difficulties 
arising from this source occasion suits, and more frequently a delay 
in the completion of the purchase injurious to both parties. 

" We cannot but hope, that, after the use for some time of a 
public map for the purposes of registration, the difficulties as to 
the identification of parcels will wholly disappear. In conveyances, 
framed after the commencement of the register, the public map 
will be, of necessity, referred to upon the registration of each con- 
veyance; and the general sense of convenience will lead to its 
being referred to in the conveyance itself. It is obvious that this 
mode of reference will tend greatly to shorten deeds of which the 
description of parcels at present frequently forms the longest part ; 
as no other mode of description can be at once so short and satis- 
factory as a reference to a delineation of the land itself, correct 
and permanent, and always accessible. 

'* We may add, also, that the conciseness which may be thus 
attained is not incompatible with the still greater brevity which 
may result in some cases from a conveyance by reference to the 
parcels contained in a former deed. For, as we shall propose to 
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oombine a dassifieation of deeds according to titles, with the use 
of maps, when a deed having sufficient reference to the public 
map has been put on the register, a simi^ reference to that deed 
in anj subsequent conyeyance of the same property will be suffi- 
cient for all purposes of title." (Pp. 19, 20.) 

The materials already available for obtaining a territorial 
map are thus alluded to : — 

** With reference to the first objection, — ^the preliminary expenses 
of framing a general map, — we may observe, that since the Report 
of the Commissioners, a considerable part of the expense to which 
they refer, of framing a general map of the country, has been 
incurred. Under the Act for the Commutation of Tithes, maps, 
and books of reference to these maps, are required to be used for 
the apportionment of the tithe rent charges. The original pro- 
visions which made it necessary that the Tithe Conmussioners 
should be satisfied of the accuracy of these maps in all cases, were 
relaxed by subsequent enactment ; and the maps which have been 
framed and adopted for the purposes of tithe commutation are now 
divided into two kinds, commonly called first-class maps and 
second-class maps ; the first-class maps being those of which the 
accuracy has been proved by a critical examination under the 
direction of the Tithe Commissioners, and which have been sealed 
by them in testimony of their approval — the second-class maps 
being those which are merely examined to see that they represent 
th*e lands set out and described in the apportionment in a manner 
sufficient for present indemnification. The first-class maps in the 
Tithe office, according to the latest information which we have 
received, are 1887 in number ; the second-class maps 9622. 
According to Captain Dawson's evidence it is estimated that, when 
the tithe commutation is completed, out of 36,500,000 acres (the 
whole area of England), about 23,500,000 acres, in round numbers, 
will be included in the maps of the first class, and in such of the 
maps of the second class as will be found good for ordinary pur- 
poses. Of the 13,000,000 acres not covered by these maps 
a very considerable portion, it is believed, consists of rough and 
mountain land, which may be mapped at less than half the expense 
of the enclosed lands ; and Captain Dawson believes, from his 
experience in the progress of tithe commutation, that with respect 
to one-third of those parishes of which the surface make up the 
13,000,000 acres, maps of them might be found in existence. 
Since the date also of the former Commission, a survey and map, 
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on the scale of six inches to the mile» have beeo commenced^ under 
the direction of the Board of Ordnance, for the six northern 
counties of England. In addition to the general map on the 
6-inch scale^ all towns having a population exceeding 4000 in- 
habitants are to be drawn on a scale of sixty inches to the mile. 
The survey and map of the whole of Lancashire and of a great 
part of Yorkshire are now completed. 

'' Under the provisions of the Parochial Assessment Act, 419 
maps on a large scale have been framed in particular parishes, at 
the expense of the rate-pajers. And maps on a large scale have 
been also made in different districts, for the purposes of drainage 
and for sanitary purposes. In the Bedford Level a map has long 
been in existence, to which, in practice, the registration in force 
there has referred." (P. 20.) 

The objection as to the difficulty of tracing lands after 
complicated subdivisions, or variations of boundaries, is thus 
dealt with : — 

** It is with reference to these difficulties, that the superiority of 
maps over verbal descriptions appears to us most conspicuous. 
The superiority, for the purpose of identifying the land intended to 
be conveyed, which an accurate map possesses over any verbal 
description, is sufficiently apparent ; and it is also demonstrable, 
we think, that where a map is constructed upon such a scale, that 
the subdivisions or variations of boundaries may be marked upon 
copies of it without confusion, Y&rj little difficulty can exist in as- 
certaining, by a mere inspection of these copies, the parcels on the 
original maps out of which any property comprised within the new 
boundaries may have been derived. 

^' It must of course happen, from the extension of buildings or 
other causes, that a map framed on a sufficient scale, with reference 
to the actual condition and state of ownership of the land at the 
time of the survey, may be subsequently found too small to admit 
of the insertion on a copy on the same scale, of clear delineations 
of all the separate tenements into which a portion of, the surface 
has been subdivided. Even in this case, the existence of the 
original map would be convenient on the investigation of the title 
to any of these separate tenements, as it would enable a purchaser 
to connect the title with the description which he would find of the 
land in its earlier state. But it must be admitted that all the 
benefits which we anticipate from the use of maps in registration, 
would not be secured after these changes, without having recourse 
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to maps on a scale suited to the altered dreumstances of tbe land. 
In these cases, however, all that would be requisite would be maps 
on an enlarged scale of the portions in which the subdivisions 
occur. Where land is sold or let in small parcels, such maps are 
now framed, and will continue to be framed, whether thej be 
required for the purposes of registration or not ; and they will be 
found framed with care and accuracy proportioned to the value of 
the land dealt with. If a system of Map Indexes were resorted to, 
all that might be necessary in these cases would be to provide 
regulations under which maps of this description might be received 
in the Register Office and referred to in the Index. As no map 
showing subdivisions within the boundary of a parcel in the 
original map could affect the title of the owners of other parcels, 
the interest of the persons concerned in the subdivisions would be 
generally a sufficient security for their accuracy. But it might be 
convenient to provide for the examination of all maps so received, 
according to the plan which has been adopted in the Tithe Com- 
mission in the case of first-class maps. 

" As to the third objection — the difficulty of applying a descrip- 
tion by boundaries to certain species of property — it must be 
supposed to apply to some incorporeal hereditaments, which are 
incapable of linear representation. An advowson, for instance, 
cannot conveniently be described or indexed with reference to a 
map. This and some other like kinds of property will require 
separate modes of reference ; tliey will not necessarily require 
separate indexes. The indexes founded on maps may be divided 
with reference to known territorial divisions, and the advowsons 
and other properties of the like description within the several 
districts, may be included either originally, or as soon as they 
become the subject of transfer, in the indexes appropriated for the 
districts to which they related. A territorial index will therefore, 
it appears to us, be convenient for these descriptions of property 
as well as for the mass (greatly more important in value and 
number of transactions) of the landed property to which a map 
index is specially applicable. As to the most important class of 
incorporeal* hereditaments — the tithe rent charges, which will 
amount on the completion of the commutation to about 3,600,000/. 
a year — they are now actually dealt with and must continue to be 
actually dealt with in connexion with the maps, to which we have 
before referred. The advantage of connecting by means of maps 
other charges of the like description with the land to which they 
relate, we have already endeavoured to explain. To the cases 
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where difficulties of indexing maj arise, not from the nature of the 
property itself, but from the mode of description hitherto adopted, 
we shall refer in our observations on the next objection." (Pp. 
21, 22.) 

The difficulty as to the practice of conveyancing is thus 
dealt with : — 

" The alterations which the adoption of a mode of indexing, with 
reference to maps, would occasion and render practicable, would be 
an increase of precision, and in the majority of cases a great dimi- 
nution in the length of descriptions. Some inconveniences may 
be felt by the persons now engaged in the practice of conveyancing, 
who have been accustomed to rely on what are technically called 
* general words,' such as * all the lands of the grantor,' to aid the 
imperfection of their verbal descriptions : and some difficulty may 
be found in indexing with reference to maps, transfers of mort- 
gages, and other existing securities, in which these general words 
have been relied on. The use of the long descriptions, in which 
it is attempted to indicate property without the help of any 
accurate delineation, and the attempt to supply the necessary 
imperfections of these descriptions by general words, tend to the 
length and uncertainty of deeds. We conceive that the abandon- 
ment of the practice is to be anticipated as a benefit ; and we refer 
to the opinion of the former Commissioners, that some restriction 
as to the effect of general words in a conveyance of lands was very 
desirable with reference to title generally. Nevertheless, we think 
that, in the case of the first application of a Map Index, provision 
ought to be made for enabling persons taking transfers of property, 
with reference to these loose descriptions, to register by means of 
special entries in the district indexes. In the introduction of a 
new system so important in its consequences as a General Register, 
it would be inexpedient, as it appears to us, to abandon those 
arrangements which are likely to prove most useful, and perma- 
nently most beneficial to the great mass of landed property, on 
account of difficulties arising out of these exceptional cases, the 
number of which must rapidly diminish, and which will ultimately 
disappear." (P. 22.) 

We entirely agree with the Commissioners^ as to the neces- 
sity of a map, and the advantage to be derived from it, and have 

> It is right to say that there are two dissentients, — Mr. Humphry and Mr. 
Broderip. 
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repeatedly stated this opinion on former occasions. This has 
been chiefly formed on the Report of the Law Amendment 
Society on this subject.^ This recommendation of the Report, 
then, is so far a step in advance. But it will be seen that 
the Register proposed is a Register of Deeds, not a Register 
of Titles; and we must be allowed to say that we do not 
think that this will meet the necessities of the case. We 
believe Mr. Sewell expresses the general opinion as to this : — 

" I have referred several times to a general registry of titles, as 
the only practicable mode of remedying the greater evils. I wish 
to distinguish clearly a registry of titles from a registry of deeds, 
I cannot satisfy myself of any great object to be answered by 
mere registration of deeds. I have had some experience of a 
registry of deeds in Ireland, and cannot say that I have found 
much practical benefit from it. There is just as much trouble, 
expense, and delay in completing a purchase in Ireland as in 
England, except (if I may dare to say so without disrespect to 
Irish conveyancers) that they are less careful and accurate in their 
practice. I am not sufficiently conversant with the practice in 
the register counties in England, as Middlesex and Yorkshire, to 
enable me to offer an opinion upon it. But, such as that experience 
has been, it leads me to the belief that, in no essential particular, 
is there any difference in their favour. One only point seems to 
be arrived at by the registration of deeds, which is the publicity 
of transactions. It does not profess to alter the nature of the 
evidence on which titles are to depend. Indeed I am strongly 
inclined to think that mere registration of deeds is but the in- 
cumbrance of another form and an additional expense.'' {SeweWs 
Letter, p. 86.) 

This, as the opinion of a solicitor of considerable experience, 
and not averse to a great change in the present practice of 
conveyancing, is, we think, worthy of attention, especially as 
we think it will be found to be a very general one. 

All that the Commissioners say as to any plan for a Re- 
gister of Titles, is contdned in the following sentences : — 

^' One mode of registration which has been suggested, and has 
been to some extent adopted in foreign countries, is that under 
which the entry in the register not only affords a security against 

' Printed 5 L. R. S85. 
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acts subsequently registered by the party who transfi^s the land, 
but affords an assurance that he has the interest which he professes 
to transfer ; in other words, carries with it a certain title. The 
registration in this case (being in effect the transfer and a con- 
clusive transfer) is necessarily a judicial act; and we may refer to 
the system as judicial registration," (P. 35.) 

The Report then briefly notices the transfer of stock in 
the funds^ and thus proceeds : — 

"But to introduce judicial registration, means must be provided 
for ascertaining the title which the register is to transfer or to 
warrant ; and to insure the due working of it, the means should 
be easy and certain. As the law now stands in England^ no 
means exist of ascertaining^ without risk of error^ the state of the 
title to any given portion of land; and if we should assume that 
provision were made for compelling the production of titles with a 
view to the registration of all existing rights, these rights are too 
complex to admit of the immediate introduction of any system 
under which the title could be guaranteed)by a public officer : for 
every transfer would presuppose a judicial inquiry of a most 
difficult and complicated character. Without assuming a previous 
simplification of the rights in land, the question of the expediency 
of the system of judicial registration cannot be usefully enter- 
tained ; for no one would propose, with reference to the existing 
complexity of titles, that, on every sale or mortgage, the ownership, 
through all its modifications, should be judicially investigated and 
concluded. We have not thought ourselves warranted, hy the 
terms of our commission, in entering upon the consideration of 
the very extensive changes in the law by which such a system of 
registration must obviously be preceded." (P. 36.) 

Now we very much fear that the labours of the Com- 
missioners will be considered unsatisfactory and incomplete 
without an inquiry into, and a distinct opinion with respect to, 
the matters which under the terms of their commission the 
Commissioners think themselves precluded from consider- 
ing. It cannot be said that they had no warning as to this. 
On the first appointment of the Commission we took the 
liberty of representing this to the learned Commissioners in 
the foUowing^terms :— 

" It will be seen that the duties of the Commissioners are some- 
what limited : they are not directed [by the terms of the Com- 
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mission] to consider all the subjects recommended by the Lord's 
Report \ ' The simplification of titles ' seems omitted. Their 
attention, it would seem, is to be confined to the means of effecting 
the registration of deeds, and the simplification of the forms of 
conveyances. These words are of considerable importance tjT 
intended to have a restrictive effect We have already given our 
reasons at great length for our opinion that the simplification of 
titles is by far the most important step that can be taken in con- 
veyancing reform," &c. (6 L. R. 164.) 

We regret therefore that the Commissioners did not apply 
for an extension of the terms of the Commission, and did not 
address themselves to the subject ; and we trust it is not too 
late to do so. We fear that until this is done^ both the public 
and the profession will remain in a state of suspense^ and that 
a new commission and fresh instructions are absolutely neces- 
sary for completing the inquiry demanded by the Lords' Com- 
mittee. We do not think a mere registration of deeds will or 
ought to satisfy either the owner of land or the profession, 
and we do not think that either of them will be satisfied. As 
some evidence that a bolder plan is necessary under which 
titles may be more easUy dealt with, we refer to the pamphlets 
at the head of this article, and we propose very speedily to re- 
turn to the consideration of the particular plans there proposed, 
as well as the plans laid before the Commissioners. Indeed, if 
we were disposed to let this subject rest, the public would soon 
find some other means of discussing it. A large and rapidly 
increasing number of persons are now interested in, and are 
beginning to comprehend this important subject; and if Govern- 
ment does not provide the means of relieving the landowner 
from his present difiiculties, the public will take the matter 
into its own hands, roughly it may be, but effectually. In the 

' The recommendations of the Report on the Burdens of Land are, '* The 
Improvement of the Law of Real Property, the Simplifieatum of Tides and of 
the Forms of Conveyances, and the Establishment of some effective System for the 
Registration of Deeds ^ (p. xiii.); and previously the Lords* Report says, « The 
Committee, however, limit themselves to the expression of opinion that a Registry 
OF TiTLX to all Real Property is essential to the success of any attempt to simplify 
the system of Conveyancing,** Now this Commission recites and is founded on 
this Report. Will it not be strange if the questions of an improvement of 
the law of real property and of a Registry of Title are not made distinct subjects 
of inquiry and report by the Commissioners ? 
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mean time the present state of the law is an injury and disgrace 
to the profession. The more enlightened of its members are 
now fast coming to the conclusion that it is neither for their 
interest nor their credit to allow this state of things to con- 
tinue. The public voice has spoken pretty loudly of late 
and in a manner not to be mistaken^ and the lawyers are 
beginning to find out that the law-reformers are the best 
friends of the profession. 



ART. XL — NOTICES OF NEW BOOKS. 

I. LincolrCs Inn; its Ancient and Modem Buildings, toith an 
Account of the Library. By William Holben Spilsbury. 
1850. 

This pretty little volume reflects great credit on the writer, Mr. 
Spilsbury, who has held for several years the office of Librarian to 
that distinguished body The Honourable Society of Lincoln's Inn. 
The book is full of curious information, neatly put together, and 
betraying a laudable esprit du corps. For instance, the opening 
paragraph states, that Lincoln's Inn is ^' the most ancient Inn of 
Court." Lord Campbell says the same thing^ and not only docu- 
ments, but all tradition confirm it. When the old distich affirmed 
'' Lincoln's Inn for gentlemen," it meant what it affirmed. It is 
the oldest and the richest of all the Inns. Its dinners, too, are the 
best ' The history of so illustrious an institution is interesting. It 
would appear that the founder, from whom it takes its name, was 
Henry Lacy, Earl of Lincoln, who flourished in the reign of 
Edward L, and was for many years his chief minister. In 1290 
this celebrated person was appointed First Commissioner for 
rectifying abuses in the administration of justice.^ It was shortly 
before this period that the professors of the municipal law formed 
themselves into an aggregate body, who, being excluded irom 
Oxford and Cambridge (where the study of the Roman or civil 

> <* Of the Hostels or Inns of Court, Lincoln's Inn was (temp. Ed. II.), and 
has ever continued to be, the most eminent.*' (^Lord CampbdTs Lives of the 
ChanceBorst vol. i. p. 208.) 

' Whitaker's Hist of Wballey, p. 179. 

VOL. XII. P F 
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law akme was oountenaneedX fell into a kiad of collegiate oft^ex^ 
and established a new university of their own between the Courts 
of Westminster and the City of London, *' for adYantagey" as we 
are told, ** of ready access to the one, and plenty of provisions in 
the other." Here exercises were performed, lectures were read, 
and degrees were at length conferred in the Common Law, as at 
other universities in the Canon and Civil. Now the most ancient 
of these colleges was that to which Henry Lacy made a grant of 
the property now enjoyed by the Society of Lincoln's Inn; of 
which Francis Thynne, writing in the time of Queen Elizabeth, 
says that it was " greatly replenished with studians and active 
gentlemen, being the ancientest House of Court, before the Temple^ 
and was in following sundry times greatly enlarged and beautified 
with stately buildings." 

The Temple stands next to Lincoln's Inn in antiquity and 
dignity. Upon the dissolution of the order of Knights Templar in 
the reign of Edward II., their mansion in London was granted 
first to the Earl of Lancaster, secondly to the Earl of Pembroke, 
and thirdly to the younger Le Despenser. It afterwards reverted 
to the Crown, and was granted by Edward ILL to the Knights of 
St. John of Jerusalem, "who, in the thirtieth of the same monarch's 
reign (a.d. 1356), granted the property, as we are told by 
Thynne, '^ to the students of the Common Laws of England for 
10/. by year." 

The establishment of Lincoln's Inn as a place of legal education 
is, however, only about some forty or fifty years anterior to the 
Temple. Still it is something to know how the fact really stands ; 
and it accounts for the order of precedence usually assigned to our 
great legal societies^ namely Lincoln's Inn, the Temple, and Gray's 
Inn. 

Mr. Spilsbury does not give as much information as to the 
course of study pursued in these ancient establishments. He con*" 
tents himself with telHng us that mootings were maintained, and 
tlvat some of the students indulged in the exercise of boUmg. 

There is a minute account q£ the Librabt of Lincoln's Inn» 
which, it seems, is the oldest in the metropolis. Although not 
very amply stored with books, it is admirably adi^ted for purposes 
of convenience and utiUty. The man of profound learning and 
curious research may meet with disappointment ; but the working 
practical lawyer, a^ well as the student, will generally find all that 
he can reasonably require. And there is a fair supply of works 
on general literature. To be sure, this library would now have 
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been a different one if the Bencliers had, in the reign of Queen 
Anne, been as vigilant as the Edinburgh Advocates, who procured 
a grant from the Legislature, compelling all authors to make them 
a gratuitous donation of their works. Nevertheless, the library of 
Lincoln's Inn has much to recommend it; and we are glad to 
have an opportunity of expressing our high sense of the value of 
Mr. Spilsbury's qualities as a Librarian — an office in which he 
gives the greatest satisfaction, bringing to the discharge of his 
duties not only a most obliging disposition (experienced and ac- 
knowledged by all who resort to him), but, furthermore, an ac- 
quaintance wiih books, and a facility of reference peculiarly 
valuable } and of which we have ourselves on many occasions 
derived the benefit. 



n. A Treatise on the Latb and Practice of Scire Facias on 
JitdgrnentSy Crown Bonds, and Recognizances; with an Ap* 
pendix, containing Forms of Affidavits, Writs, Pleas, and 
Replications, By Edmitnd Misars Kellt^ Esq., A.M., Bar- 
rister-at-Law. London, W. Benning and Co. ; Dublin, E. 
Delany and Son. 

This work was a desideratum ; for, although the subject of it has 
been partially noticed by some authors, and indeed, in several of 
its leading features, carefully considered by the able annotators of 
" Saunders's Reports," it has never before been treated minutely 
and in all its features. Therefore, to collect from many different 
sources the authorities; to methodise and arrange under their 
appropriate heads, and thus facilitate reference to, the cases bear- 
ing upon and connected with so important a branch of the law ; to 
enable the practitioner to see readily when he must have recourse 
to a Scire Facias before execution, and the consequence of issuing 
execution without it, when required either by the practice of the 
Court or by statute ; to tell him when he must apply to the Court 
for liberty to sue out this judicial writ, what are the requisites of 
the affidavit to found such application according to the circum- 
stances of each case; and what the consequence of omitting to take 
this step ; to point out the mode of framing the various pleadings 
in this action, and enable the student easily to discern the prin- 
ciples that control and govern it ; to do all this clearly and intel- 
ligibly within the compass of a small and inexpensive volume, as 
Mr. Kelly has for the most part done, is a work of merit and con- 
siderable practical utility. 

FF 2 
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ADDENDUM TO ART. I. 
We are glad to say that since Lord Brougham's address, 
given at length in Art. I.9 some progress has been made in 
furtherance of its views. We sincerely regret to state that we 
have no favourable report to make on this matter as to the 
Inns of Court generally. It is understood that the Benchenr 
of Lincoln's Inn have declined to take any steps for con- 
tinuing the appointment of the Professor of Equitable Juris- 
prudence ; nor has Common Law a better fate in this respect 
at the Inner Temple. Gray's Inn, however, has wisely re- 
appointed Mr. Lewis, the distinguished lecturer on Real Pro- 
perty ^ ; and Mr. Bowyer will give lectures in Michaelmas 
Term on Civil and Canon Law. Both these courses are 
open to all the members of the Inns of Court without fee. 

So much with respect to these ancient seminaries of legal 
education. But we have great pleasure in stating that con- 
siderable progress has been made in the formation of the Law 
School proposed to be established by the Law Amendment 
Society, which has been thus inaugurated, and of which we 
have recently given some account.^ We are now enabled to 
present to our readers the First Report of the Special Com- 
mittee appointed to take the necessary steps for carrying 
into effect the recommendations of the Report^ on the Law 
School. 

1 At Grays Inn, May 29th, 185a 
The following Students for the Bar were declared to have distinguished 
themselves in the Voluntary Examination for Honours in the Law of Real and 
Personal Property and Conveyancing, in the Hall of this Society, on Thursday 
and Friday last, and were classed in the following order :^- 

1. Mr. Nathaniel Lindley, Middle Temple. 

2. Mr. John Whitcombe, Middle Temple. 

{Mr. Joseph Graham, Middle Temple. 
Mr. William Crawford, Middle Temple. 
Mr. Henry Kingsmill, Lincoln's Inn. 
4. Mr. Edward Steere, Inner Temple. 
C Mr. James Marshall, Grays Inn. 
(Equales 5. | ^ William Freeman, Lincoln's Inn. 

r Mr. James Bridge Davidson, Lincoln's Inn. 
(Equales 6. |j^^ William Llewelyn Terry, Inner Temple. 
7. Mr. Thomas Freeman Morse, Lincoln's Inn. 
Mr. Lindley received the Lecturers' Prize, consisting of a set of Vesey's 
Reports (20 vols.). 
• 11 L. R. 347., 12 L. R., anti, 106. 201. 
3 This Report is printed, 12 L. R., anti, 106. 
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FIRST REPORT. 



The Committee b^ to report that they have had several 
meetings for the purpose of considering the details connected 
with the Law School proposed to be established^ and the 
I)owers entrusted to them by the Council. 

The Committee have the great pleasure of stating^ that at 
their request^ the President of this Society and one of the 
members of this Committee delivered an inaugural address 
on the 3d of July instant, at the rooms of this Society, which 
address will be printed in the "Law Review" for the ensuing 
month of August, and will also be published separately. 

This Conmiittee have further to report, that they have 
great reason to believe that one or more courses of lectures 
will be commenced in November next, and that three mem- 
bers of this Committee having stated their willingness to 
deliver lectures, this Committee have accepted their offers ; 
and they have accordingly appointed Mr. Spence, Q. C, Mr. 
James Stewart, and Mr. Arthur Symonds, lecturers on the 
following branches of law : Mr. Spence, on Equitable Juris- 
prudence ; Mr. Stewart, on the Law of Property and Con- 
veyancing; and Mr. Symonds, on Legislation and the 
Mechanics of Law-making. 

This Committee consider that it will be desirable that the 
lecturers should be allowed to take fees, as well for the 
attendance on the private classes intended to be formed in 
chambers, as for the public lectures. But that all fees to be 
taken on account of the public lectures should be paid into 
the funds of the Society, to be kept as a distinct fund, and 
to be appropriated as may hereafter be considered advisable. 
And that, subject to this regulation, each lecturer should be 
allowed to fix the amount of the fees payable for attendance 
on his lecture. 

This Committee propose, from time to time, to make such 
further reports on this subject as appear to them desirable, 
and to take such steps for making the delivering of the 
lectures known as appear to them necessary. 

The Committee having communicated, through their Pre- 

F F 3 
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Bident, the Eeport on the subject of the Law School to the 
Lord Chancellor, his Lordship has been pleased to express 
himself as follows with respect to it : 

Mt DBAS LOBD^ 

I have read the paper^ upon the subject of Legal Education. I 
heartily concur in the views there developed ; and I am certain 
the greatest public advantage would result from the object b^ng 
prosecuted effectually. The advantage, not only to the profession, 
but to the legislature and to the public, would, I think, be beyond 
calculation. I intrude my opinion upon you in so much haste 
that I cannot enter into the details at this moment ; but the opinion 
I have expressed has been very deliberately formed ; and I shall 
be glad of an opportunity to communicate with you further upon 
the subject. 

I am, my dear Lord, 

Ever yours faithfully, 

Tbxjko. 

83. Eaton Square, July 21. 1850. 

This Report was received and adopted at a meeting of the 
Society held on the 22d of July ; and the following resolu- 
tions were come to unanimously : — 

1. That the thanks of the Society be given to the Lord 13iigh 
Chancellor for his letter to the President, approving of the esta- 
bUshment of a Law School in the manner proposed by the !Report 
of the Committee on that subject. 

2. That the thanks of the Society be also given to those gentle- 
men who have offered to deliver courses of popular lectures upon 
the subjects mentioned in the Report of the Committee on the 
Establishment of a Law School of Legal Jurisprudence ; and that 
the attention of the members of the Society be called to the im- 
portance of filHng up the scheme proposed in the first Report of 
the Committee by the delivery of courses of lectures on other legal 
subjects, especially on the History of the Law, cm the Common 
Law, and on Commercial Law. 



[We have reason to believe that a Meeting will take place in 
the City on this subject early in Octob^ next] 

^ This refers to the Report on the Law School, printed 12 1.. E., 10«. 
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SiiTCE our last PuMication the cause of Law Reform has 
made considerable progress in manj directions ; indeed, it is 
not too much to say, that no three months have ever been of 
more importance in this respect than the last quarter ; the 
dotation of the question having now assumed that decisive cha- 
racter, which in these stirring times can be dealt with neither 
by evasion nor compromise. The whole system of Jurispru- 
dence on either side of Westminster Hall is undergoing a 
searcMng scrutiny. Many of its principles hafve been assailed 
with rude invective, and some have been already condemned, as 
it were, by acclamation. In Parliament, a gallant officer has 
put himself at the head of the movement, and discomfited the 
well-disciplined veterans of the Law in an important skirmish* 
We have expressed ourselves favourable to an extension of 
the jurisdiction of the Coimty Courts ; but we do not 
wish to see the great business of reforming the ancient insti- 
tutions of the Law carried on exactly in the spirit which has 
characterised the measure to which we have adverted. The 
time was, and that too within the experience of the present 
generation, when prudent persons shrunk from the advocacy 
of reform in public affairs, as they would avoid the reproach 
of rashness, if not of disaffection. The fashion is now alto- 
gether changed, and the present tendency of public opinion 
is to show too little respect for authority ; — the wisdom of 
their ancestors is the foolishness of posterity. The diffusion 
of knowledge and the spirit of inquiry which mark the pre- 
sent age are subjects of dncere congratulation to every friend 
of the human race ; but the transition state, from which we 
have not yet emerged, is calculated to engender a superficial 
and conceited condition of public opinion, which it is the 
duty of those who assume the ofiSce of guide and instructor 
to moderate, and especially to guard against the temptation 
of fostering such a spirit by a hasty or servile deference. 
While, therefore, we deprecate most strongly a blind defer- 
^ce to auth(»nty and precedent as fatal to the energy and 
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advancement of mankind, we would avoid the equally dan- 
gerous error that we have attained a competent knowledge of 
the great science of legislation. We have really but just 
emancipated ourselves from the thraldom of authority, and 
shall be injured rather than benefited by our newly acquired 
liberty if we fail to keep it under a cautious and well-regu- 
lated controL It is right to assert the folly of adhering to 
usages merely because they are recommended by antiquity ; 
but it is as unwise and dangerous to make sudden and violent 
changes in the body corporate as it is to the natural body. 

We trust that these remarks will be fairly understood. No 
habitual reader of this Journal will doubt the sincerity of our 
attachment to the cause of Law Reform, but we seek the 
attainment of practical results, and we are anxious that this 
object should not be frustrated by an ill-advised or intempe- 
rate advocacy. The administration of justice in this country 
exhibits many and great abuses^ the disregard of which for 
so long a time does not redound to the credit of the states- 
men who have been bred in Westminster Hall. The cautious 
and limited views, the deference to precedent, the inclination 
stare per antiquas vias, which are induced by professional 
habits, become inconvenient restraints on the nobler functions 
of the legislator. The consequence has been, that the legal 
reforms which have emanated from lawyers for the most part 
affected only small matters of detail. But though we are not 
disposed to rate very highly the legislatorial capacity of mere 
lawyers, it by no means follows that the work of Law 
Amendment should be transferred from their hands to those 
of mere laymen, who are disqualified for the task by positive 
ignorance of the system which they would fain reform. If 
we were to name the person best fitted for this arduous un- 
dertaking, we would, if possible, select a man of sound sense 
and general attainments, acquainted with the principles and 
practice of the Law, but whose mind had not been contracted 
by the professional elaboration of its niceties. Certainly we 
should not select him on the same principle upon which thief- 
takers are said to be chosen from the class of accomplished 
thieves. The Commission which has lately been appointed by 
the Crown to inquire into the state of pleading and practice 
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in the Superior Courts of Common Law seems, however, to 
have been nominated on something like that principle. The 
appointment of the Attorney-General at its head may fairly 
be referred to the purpose of lending it the weight of official 
station ; therefore, with the exception of one of the officers 
of the Courts, a valuable and necessary adjunct for the pur- 
pose of furnishing information almost peculiarly within his 
knowledge, the Commission is exclusively composed of men 
who have arrived at the highest eminence in the profession 
under the system upon which they are called to sit in judg- 
ment. It may be that they will bring impartial minds ta 
the inquiry, and that they are prepared to condemn, as anti- 
quated, vexatious, and absurd, that system of technicality of 
which they are consummate masters. But, if contrary to 
all probability, they bring to the dischaige of their important 
duties an unbiassed and liberal spirit, is it possible that men 
who cannot find time to satisfy the demands of their too 
numerous and importunate clients will be able satisfactorily 
to dispose of matters which require so much grave delibera- 
tion? Are these matters properly confided to men who, 
however able and experienced, have devoted their best ener- 
gies to a lucrative and engrossing practice, and can only 
afford a jaded leisure to the public interests ? We are far 
from undervaluing the services which the Martins, the Bram- 
wells, and the Willeses are capable of rendering to this 
inquiry ; but we think that men of a different quality should 
at least have been associated with them. Profound know- 
ledge of the mystery and craft of special pleading can well 
be dispensed with in a comprehensive view of this question. 
It is not a question of spinning special demurrers, or of 
devising cunning technicalities to entrap the merits of a case, 
but, whether it is expedient to conduct the litigation of the 
nineteenth century by the same machinery winch was used 
in the fourteenth ? A general acquaintance with the muni- 
cipal laws of other nations, and .with the habits, interests, and 
exigencies of the people of this country, would be much more 
to the purpose of such an inquiry than the most exquisite 
ingenuity in framing a special plea, or in discovering a bye 
point upon which the merits of a case may be defeated. The 
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Govemment, however, acting under the advioe of their late 
hiir oflioers, ieem to have been of a diflfer^it opinion : they 
appear to have deemed it expedient that a oommiasion to 
examine and ledrew the grievances and scandals whidi attach 
to the administration of the Common Lav of this land should 
be confined to men whose practice Ima rendered them the 
most familiar with such abuses ; that it should not compre- 
hend a single lawyer known in any other walk, nor a member 
of the other branch of die profession, nor a representative of 
the magistracy, the landed, trading, or commercial interests 
of the empire. We must say that we entertain no very great 
expectations from a commission thus constituted. Some of 
the most prominent abuses, such as special denmrrers and 
motions in arrest of judgment, will doubtless be sacrificed to 
the public indignation and impatience. But such particular 
concessions will be of no avaiL The day of bit-by-bit reform 
is gone by ; and if the Commission mean to satisfy the just 
demands of the country, they must be prepared to give up 
pedantry and quibbling, and to place legsd proceedings on the 
same footing of plain dealing and common sense upon which 
idl otha* business of life is, or ought to be, conducted. We 
are induced to make these observations because we presume 
that there must be some change in the compositiotn of this 
Commission arising from the promotion of the late Attorney- 
General to the Common Pleas. We presume his official 
successor in the Commission will be the present Solicitor- 
General (Mr. Cockbum), to whom, we presume, no one will 
object ; and we would fain see this Commission placed on a 
somewhat wider and more liberal basis. 

So great a change, however, we fully admit, must be at- 
tended with its difficulties. A system, however bad, which 
has obtained for centuries, cannot at once be superseded by 
measures, however well advised. Much of course must 
depend on the co-operation of the exalted ministers of the 
kw m moulding the new practice, and doubtless every thing 
may be expected from the candour and le^mis^ o( those 
high functionaries. 

There are certain grave charges preferred against the 
existing system of legal piwedure. These resolve themselves 
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into three, viz. dday, uncertainty, coBt We shall hardly 
proYoke any omisiderable dissent in pronouncing each and 
every of these charges to have been abundantly made out» 
The ilEict that it may, and frequently does, take yean to 
settle some point in the pleadings wholly beside the real 
issue between the parties, goes £ur to prove the indictment. 
Many of the steps in a cause seem to serve no other purpose 
than to retard the trial and swell the costs ; and a decision 
on the merits is even liable to be set aside upon some mockery, 
whidi does equal violence to reason and justice. One of the 
most recent numbers of the Beports contains a case which 
shows how a man may be ruined in due course of law for 
doing his duty. A person applied to a benevcdent society 
for rdii^ The society caused inquiry to be made through 
their officer as to the claims and diaraeter of the applicant. 
It was ascertained that she was not a fit person ; said the 
fads upon which this r^ort was made were detailed in the 
(«dinary course of business. The party thereupcm brought 
an action of libel against the officer, which of course resulted 
in a verdict for the defendant, on the ground of the com» 
mmucation being privileged, and there being no evidence of 
malice. But, inasmuch as the {daintiff had sued in farmd 
pauperis, she was exempt from costs; and the defendant, 
though sncoessful, had to pay his own costs, which amounted 
to upwards of 400/. In this instance the officer was probably 
indemnified by the society, whose means of relieving the 
worthy recipients of its bounty were diminished to that 
extent. If it had been the case of a small tradeonan, or 
other needy person, who had given a true charact^ of a bad 
servant, for instance, which another law obliged him to give, 
he might have been ruined by such proeeedii^s. And thus 
this system has been running its career of oppression ever 
since, and brfore the time, when Captain GhiUiver of immortal 
memory told the unbelieving king of Brobdignag how he had 
been ruined by a chancery suit, which had been deereed for 
him, with costs. 

One notable argument that has been urged against dieap 
and expeditioua law is, that it would encoun^e litigation. 
We believe that aiguments c£ this class, though they have 
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flometimeB been countenanced by persons of aathority, are 
now fallen into just contempt; but as they certainly have in 
former days maintained, great weight in opposing the progress 
of improvement and dvilisation, and are still resorted to for 
the same purpose, it may be worth while, in closing our ob^ 
servations, to refer to them. It might, for aught we know^ 
happen, that, if the laws of the land were made accessible to 
the people, the facility might occasionally be abused ; but 
even if this consequence could be demonstrated, it would, we 
humbly apprehend, be no reason why law should be classed 
with gin, and be denied to the multitude by prohibitory duties. 
The question is dear upon principle. One of the main con- 
siderations upon which men give up a portion of their natural 
liberty on entering into society and submitting themselves to 
laws, is, that those lawa shall be readily available. To carry 
the ailment a step farther, — on what ground is the body of 
the people taxed for the maintenance of judges and legal 
establishments, if the rich only are to be benefited by them, 
— or, in other words, if there is to be one law for the ridi, 
and an inferior law for the poor ? We beg leave to surest 
this consideration to those statesmen who are in such a hurry 
to enlarge the boundaries of summary jurisdiction* It may 
be, that the obscure judge of a provincial court is competent 
satis&ctorily to adjudicate upon important controversies, as 
well as five shilling causes ; but we are free to confess that 
we deem it preferable, on the whole, to keep the superior 
tribunals of Westminster Hall, and to try to render them 
subservient to the manifold exigencies of a great and flourish- 
ing and eminently practical people. 

For these reasons we approve of the course taken by the 
House of Lords with respect to the County Courts Bill, and 
in their giving a concurrent jurisdiction to the Superior 
Courts in claims from 20/. to 50/. It is said, indeed, that in 
these matters parties will always be in the hands of their 
attorneys ; but surely it is not too much to expect that the 
most ignorant suitor will know, that for all matters under 
50/. he has a remedy both in the Superior and in the County 
Courts, and will take steps accordingly. If not, it is indeed 
full time that the legal schoolmaster should be up and doing. 
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and that law schools and law classes should be established all 
over the country. Indeed, it is to the spread of l^al educa- 
tion that we look, as the best remedy for many of the evils 
wliich now arise &om sheer ignorance of the law. 

While we think it our duty to express ourselves thus 
strongly as to the short-comings as to the reform of the Com- 
mon Law, and elsewhere (pp. 422 — 424.) of Conveyancing, 
arising perhaps from the same cause, we are much gratified 
in being able to congratulate our readers on the great progress 
made in Chancery reform. We gave in our last Number the 
orders issued on the 22d of April, 1850, and signed by all the 
Equity Judges. They are entitled to the highest praise ; 
they have gone far to remedy the evils of equity pleading, 
and the ''claims" which they have introduced have given a 
practice which is working exceedingly well. These orders 
were followed by others relating to the Masters' oflSices, which 
have done much good, although, doubtless, much more remains 
to be done. But we shoidd be indeed unjust and unreasonable^ 
if we did not say that the Equity Judges are entitled to the 
greatest credit for devising and supporting the great and 
beneficial changes in practice which these orders have made 
and are making. Great and useful as these are, however, others 
as valuable will shortly follow. The bills, of which we gave 
some account in our last Number (pp. 158 — 167.), for amend- 
ing the proceedings of the Irish Court of Chancery, and for 
giving primary jurisdiction to the Masters in ordinary, have 
either passed or are, we trust, on the eve of passing ; and Mr. 
Turner's excellent bill for allowing special cases to be brought 
before the Equity Judges has already become law.^ To all 
of these the Government has given a useful support ; and we 
conceive that under their united operation the suitor, if they 
are fully acted upon and carried through by the judges, will 
be in a far better position than he has ever before occupied. 
In this allusion to the efforts made by the judges of the Court 
of CHancery to improve the administration of justice in that 
Court, it is only a bare act of justice to notice the excellent 
manner in which yice-Chancellor Knight Bruce has discharged 
the important duties which have recently been unavoidably 
thrown upon him. In the absence of his brother Vice-Chan- 

» 13 & 14 Vict. c. 35. 



438 FogUeript 

cellon, and in the unsettled state of the Court arising from 
the resignation of Lord Chancellor Cottenham, the greater 
part of the burden of canying on the equity businesB of the 
country has rested on Vice-chancellor K. Bruce, and he has 
most ably discharged it. He will now have efficient assistance. 

The termination of the Commission, and the creation of a 
Lord Chancellor, demand a few words from us. The step 
was somewhat imezpectedly taken, and it was rather hastily 
concluded. A deputation of the Chancery Bar pressed 
upon the Oovemment the consideration of the inoonv^iience 
occasioned by the delay in that Court, which they ascribed 
either to the Great Seal being in Commission, or to the 
manner in whidi that Commission was composed. 

That a Commission was necessarily an evil, or would be 
the cause, of delay, we take leave to deny. On the contrary, 
all experience showed that dispatch of business was the fruit 
of such an arrangement. And in 1835 there was a Commis- 
sion for nine months, and no complaint arose. In the present 
year, as little inconvenience could arise — nay less; because 
since 1836, two new Vice- Chancellors had been created^ — 
so that even if the business had increased, the judicial force 
was augmented greatly. Even allowing for Sir L. Shad-' 
well's lamented illness, and Sir J. Wigram's infirmity, there 
still remained exactly the same number of efficient Judges as 
in 1835. And while the reconstruction of the high office of 
Chancellor was under consideration, all men saw how advisable 
it was that the provisional step of a Commission (for other 
than temporary it never can be) should be taken giving time 
for the complete settlement of that very important and very 
difficult question. 

However, the Bar pressed on the Government, and the 
Government yielded to its recommendation, and the Gh'eat 
Seal was given to Sir T.Wilde, Chief Justice of the Common 
Pleas, now Lord Truro. It is too late now to canvass this 
proceeding with any practical view; We shall only say a 
few words of the eminent in<£vidual now placed at the head 
of the law. 

Sir T. Wilde was bred an attorney and solicitor. Ab such 
he carried on an extensive business for some years. In 1817 
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he was called to the Bar, and he soon beoame distinguished 
on the Western Circuit ; of which he obtained afterwards as 
great a lead as any one ever had of any circuit. 

In 1820 he was the Junior of Queen Caroline's counsel, 
and served with distinction in that capacity during the whole 
of the disgraceful proceedings into which the capricious and 
vindictive spirit of George IV. hurried his ministers and his 
parliament, to his own discomfiture and the disgust of all 
mankind. Soon after he became a Seijeant-at-Law> and rose 
to the lead in the Common Pleas. In 1831 he was returned 
for Newark after two severe contests. In 1839 he was made 
Solicitor-General on Mr. Baron Bolfe's promotion ; and when 
the Government was rec<mstructed in 1846, he was for a few 
days Attorney-General, when the lamented death of Lord 
Chief Justice Tindal opened to him the Common Pleas, where 
he presided till the late promotion. 

It is not fit that we should now do more than note the 
great experience, learning, and industry of the Lord Chan- 
cellor. His experience as a solicitor makes him at the least 
not new to Chancery practice. His experience in Common 
Law, both as an attorney and a barrister, will prove invaluable 
to him as an Equity Judge. His talents are of a high order, 
and his powers of working are almost unmatched. He is a 
most honourable and upright man, of a firm and independent 
mind. His fault has been an over-elaboration, whether 
as an advocate or as a judge. It is to be hoped that the very 
amount of the work now cast upon him may cure him of this 
defect. 

In this number of our Review {ante p. 430.) will be found 
a proof that Lord Chancellor Truro will not discourage efforts 
to improve and amend the law, and we are satisfied that the 
opinions he comes to will be carefully formed, and when formed 
will be honestly and steadily adhered to and supported. 

In the recess which is now about to commence, a subject of 
great and perhaps surpassing interest must come under the 
consideration of the legislators and statesmen of this country, 
— the separation of the duties of the Great Seal. We shall 
endeavour in a fixture number to collect some materials 
which may assist its consideration. We think we cannot 



440 Postscript. 

conclude our own humble labours on this occasion better 
than by recommending our readers to give it their best 
attention. We have repeatedly brought it under their 
notice^ with a view to the establishment of some department 
of the State devoted to the regulation and administration of 
Justice, and we trust that no one will be scared from its con- 
sideration by a doubt that it is an impracticable subject. If 
any one will take the trouble to consider the business which 
has been before Parliament in the present session, and in 
many preceding sessions, he will find how much of it relates to 
Law, its practice and administration ; and it must be obvious 
that what may now be said to be often the business of nobody 
would be far better done if undertaken by some responsible 
department of Government. The expense and delay now 
incurred by special inquiries and commissions of inquiry 
would be almost entirely saved by the establishment of some 
such department ; and it would be at all events easy to col- 
lect all available information on the. matters calling for con- 
sideration. What we hope, then, to see is, a Minister of 
Justice, or Dq)artment of Grovemment, the head of which 
may be removable with the Ministry of the day ; but, other- 
vrise, permanently and continually occupied with the consi- 
deration of the means of improving and facilitating thef 
Administration of Justice. 

My 27. 1850. 
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Caution against jealousy between 
different branches of the profession, 
154 — Legal education conducive to 
law reform, 1 55 — Chancery reform, 
156 — Solicitor- General's bill to 
amend proceedings in Irish Court of 
Chancery, 1 58 — Lord Brougham's 
bill as to English Court of Chancery, 
62. 167 — Conveyancing reform, 
167 — Mr. Drummond's bill, ih. 

— Encumbered Estates Act, 168. 
1 70 — Mr. Slaney*8 committee, 1 73 
— Professor Hancock's opinion, 173. 
174 — Mr. Aglionby's bill on Copy- 
holds, 175 — Trustee Act, 176 

— Professional remuneration, 177 

— The new Stamp Act, 178 — 
Common Law reform, ih, — County 
Courts Extension Act, ib. — • Com- 
mittee on judicial salaries, 181 — 
Attorney- General's bill on technical 
objections in Courts of Law, 182 — 
Lord Campbell's bill, t6. — Plead- 
ing, ib, — Powers of common law 

Judges, ih Mr. Massey's book, 

185 — Objection to extension of ju- 
risdiction of County Courts, 185. 
187 — Abolition of special demurrer, 
188 — Form of action, 191 — Ne- 
cessities for law reform, 192. 198. 

Law Amendment Society. See So- 
ciety, &c. 

Law Reform, 431. 

Law School, 216. 428. 439. — Lord 
Brougham's Inaugural Address, 217 

— Conference of the Inns of Court, 
in 1847, 217 — Importance of legal 
education to all classes, 218, 219 — 
Rules of evidence, 219 — Rule in 
Shelley's case, 220 — Inconvenience 
arising from ignorance of the rule, 
221 — Law of Perpetuities previous 
to the.late Act, 222 — As to making 
of wills, ib, — Taxation of costs, 223 

— Necessity of a knowledge of law 
to owners and cultivators of the soil, 
ih. — Tradesmen and merchants, 
224 — Parish officers, 225 — Elec- 
tion of parish officers, 226 — Juries, 
226. 230, 231 —Public officers in 
France, 227 — French and English 
officials, 227* 229 — Recommenda- 



tion to mercy by jurors, 231 — 
County magistrates, 232 — Mem- 
bers of the legislature, ib, — Igno- 
rance of law in the House of Com- 
mons, 233 — Inconvenience of this 
Ignorance, 234 — Law bills intro- 
duced by lay members, 235 — Ad- 
vantages of lay members being 
acquainted with the law, 237. 239 
— Committees of the Houses of 
Parliament, 239 — House of Lords 
hereditary judges in the last resort, 
240 — Ancient and modern studies 
for the bar, 243 — Attention of the 
four Inns of Court to legal educa- 
tion, t6. — Mr. Bethell's Report, 
243 — Public lectures, 244. 429. 
Lectures, appointment of, by the Law 
Amendment Society, 429. 

-, examination at Gray's Inn, 



428. 



-, public, 244. 429. 



Legal Education, 155. 

Lincoln's Inn, by W. H. Spilsbury, 
425— Its antiquity, 425,426 — Order 
of precedence, 426 — Its library, ib. 



M. 

Mansfield (Lord), Lord Campbell's 
life of, 323 — His birth, 324— Early 
education, 325— Journey to Lon- 
don, ih. — Entered at Lincoln's Inn, 
328 — His intimacy with Pope, 329 
— Called to the Bar, 330— Rapid 
progress at the Bar, 332 — His elo- 
quence, 333 — Appointed Solicitor- 
General, and entry into Parliament, 
336- His success in the House of 
Commons, t6. — His patronage of 
Blackstone, 338 — Attorney Gene- 
ral, ib, — Refusal of Mastership of 
the Rolls, 339 — Appointed Chief 
Justice, and made a peer, 340 — His 
success as a Judge, ih, — Refusal 
of the Lord Chancellorship, 341 — 
Joins the Cabinet, 342 — His oppo- 
sition to a bill to improve the Habeas 
Corpus Act, 343 — His political con- 
sequence, ib. — His speech on the 
Middlesex election, ih, — Attacks 
of Junius, 344 — Speeches on Ame- 
rica, ib. — Conduct on the death of 
Lord Chatham, 345 — Decline of 
his political importance on the death 
of Chatham, 346 — Resigned the 
Chief Justiceship, 348 — His amuse- 
ments, ib, — His death, 349 — His 
merits, ib, 
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Master. See Judge-Master. 

Masters' offices, 156 — Transfer of the 
duties of the Masters to some judi- 
cial person, i5. — Primary jurisdic- 
tion of Masters, 162 — Insufficient 
accommodation in the, 116. 

Map. See Registratiod. 

Marriage. See Collateral Affinity. 

Minister of Justice, 440. 



N. 

Kew Courts of Justice, 116 — Statis- 
tics of the funds in Chancery, ib. 

— Insufficient accommodation in 
the Masters* offices, ib. — Chancery 
Registrar's offices incommodious, 
117 — Mr. LeecVs eyidence, ib, — 
Present Courts at ' Westminster in- 
oonyeniently situated, 118 — Re- 
moval of Courts of Equity to Ltn- 

- coin's Inn, 119 — Sittings at West- 
minster during term, 1 20 — Incon- 
venient to solicitors, ib, — Mr. Field's 
evidence, ib. — Sites for New Courts, 
121 — Plan of proposed site, 1 24 — 
Estimated expense of building, 1 25 

— How the fund can be best raised, 
125. 1S5— SuitorVfee fund, 126 — 
Its present amount, ib. — Its income 
and liabilities, 131. 138 — Proposed 
new liability, 139 — Solicitor- Gene- 
ral's Bill on fees, 137 — Plan for 
collection of fees in Chancery by 
stamps^ ih. 

New York. See Code. 



O. 

Offices. See New Courts of Justice. 
Orders, New, in Chancery, 203. 



Parliament, Law Amendment during 
the present session of, 150. 

Peel (Sir 11.), 398— His approval of a 
digest of the law, ib The diffi- 
culties to be contended with, 399 -— 
His political changes, 400 — Busi- 
ness qualities, 401 — Powers as a 
speaker, ib. — Asa statesman, 402 
— Address of the Bar on his retire- 
ment from office in 1835, 403 — His 
reply, 404. 

Pleading Reform, 27 — Rules issued 
by the Supreme Court of Bengal as 



to Pleading, ib, — Forms of action 
abolished, 31 — Specimens of plead- 
ing, S3 — Proceedings of action in 
immoveable property, 34 — General 
directions, 35 — Mr. Massey'sbook, 
182. See Code. 

Pleading and Process — Committee on, 
182 — Evils of special pleading, 1 88. 

Practice. See Pleading. 

Printing. See Proceedings. 

Privy Council, 356. See Gorham. 

Prohibited Degrees. .S^ Collateral 
Affinity. 

Proceedings at law and in equity — 
Report as to printing o^^53 — The 
practice of the Court of Session in 
Scotland, 354 — Expense of print- 
ing in Scotland, 356 — The practice 
in the House of Lords upon Writs 
of Error, ib, — The appeals from 
the Court of Chancery, ib. — The 
Judicial Committee of the Privy 
Council, 357 — The present prac- 
tice in the Court of Chancery as to 
copies, &c., ib. — Costs of present 
plan, 358 — Probable cost of print- 
ing the same, 359 — Advantages of 
printing, 362 — The practice at com- 
mon law, 364. 



R. 

Real Property. See Land. 

Record and Writ Clerk's Office. See 
Chancery, New Orders in. 

Registration, 289. 405 — Report of 
Commissioners on, 405 — General 
register recommended, 406. 408 — 
Expenses and difficulty of present 
jnode of conveyancing, 406. 421. 
424 — Delays of transfers, 407 — 
Advantage and effects of general 
register, 407. 415 — Mode of regis- 
tration, 408 — Index, Mr. Duval's 
plan for, 409. 412 — Plan recom- 
mended by the Commissioners, 412. 
415 — Advantage of a map, 416. 
418 — Materials available for a 
map, 418 — Mr. Sewell's opinion as 
to register of titles, 422 — Opinion 
of Commissioners, 422, 423. 

Reporters, appointment of, authorised, 
211. 213. 

, in America. See Code. 

Reporting, 261 — Inefficiency of the 
present system, ib. — Reporting in 
the United States, 262 — Effects of 
publication long after date, ib. — 
Errors in early reports, 264. 
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Reprisals, the law and practice of, 
305 — When it may be put in force, 
306 — Exercise of, vested in the 
Crown, 307 — By whom it may be 
enforced, 308 — What formalities 
required to give them validity, ib, 
— Particular reprisals, 309 — Em- 
bargo and foreign reprisals, 310 — 
Who are exempt from the law of 
reprisal, 315 — How long hostile 
force may continue, 316 — Conse- 
quence of non-observance of pre- 
scribed forms, ib. — How reprisals 
can be authorised, 317 — Buron v. 
Denman, 318 — Clearness of the 
law on subject of reprisals, 319 — 
Officer executing orders must bear 
the responsibility of their illegality, 
320. 



a 



Scire facias, the law of, by E. M. 
Kelly, Esq., 427. 

Scotland, cultivation and progress of 
law in, 265 — Scottish statutes, 265. 
288 — The progress of law among 
the continental nations, 266. 271 
— Tytler's History, 272 — Esta- 
blished government in Scotland 
comparatively recent, 273 — Origin 
of the distinction between the En- 
glish and Scottish law, 274 — In- 
convenience of long minorities »a 
the succession to the Crown, 276 — 
Education and influence of the 
clergy, 278. 280 — Cause of the 
Reformation being carried to a 
greater length in Scotland than in 
England, 281 — Attainment of po- 
litical power by the clergy, 282 — 
Effects of the Reformation in Scot- 
land, 283 — Treaty of peace in 1560, 
284 — Establishment of Presby- 
terian form of worship, 285 — Po- 
licy of England towards Scotland, 
ib. — Learning of the people of 
Scotland, 287 — Napier and Bu- 
channan, 26. — Statute law, 288' — 
Agricultural lease for a definite time 
rendered real, 289 — Registration of 
deeds, ib. — Courts of law and ju- 
dicial procedure, ib, — Court of 
Session and College of Justice, 291 
— Scotch judges, 293 — Collection 
and promulgation of the law sta- 
tutory and common, 294 — Eminent 
writers on law, 298 — Sir James 
Balfour, t6. — Sir John Skene, 296. 
299 — Sir Thomas Craig, 299 — 



Of the study of the Roman law, and 
its influence on the development of 
the common law of Scotland, 300 — 
Intimate connexion of the clergy 
with the law in Scotland, ib. 

Society for Promoting the Amend- 
ment of the Law, Reports of, 93. 
201 — Committee on Equity, 93 — 
Mr. A*Beckett's plan for improving 
the law relating to deceased persons' 
estates, ib. — New principles pro- 
posed, 94 — Executors to give, on 
oath, a statement of receipts and 
payments, 97— -Proceedings in ad- 
ministration suits to be like peti- 
tions for adjudication in Bank- 
ruptcy, 99 — Plan for a court for 
Judicial Administration, 100 — De- 
tails of Mr. A'Beckett's plan, 103 — 
Report of Special Committee on 
the establishment of a Law School, 
106 — State of legal education in 
England, ib. — Mr. Justice Story's 
opinion of a Law School, and mode 
of instruction, 108 — Plan for law- 
teachers, 109 — Proposed lectures, 
111 — Chamber classes, ib Pro- 
posed annual examination by the 
Inns of Court, 112 — Proposed 
*' Exhibitions" and other prizes, ib. 
—Proceedings of the Society, 211 
— Appointment of authorised re- 
porters, ib. — Publi<5 lecturers, 429 
Report as to Law Scaool, ib. — 
Report on printin proceedings at 
Law and in Equity, 353 — Relative 
expense of printing and engrossing, 
358. 

Solicitors' fees. See Chancery, New 
Orders in. 

Special pleading. See Pleading. 

Stamp Act, 1 78. 

Stamps, proposal to collect fees in 
Chancery by, 137. 

Story's (Mr. Justice) opinion on a 
Law School, 108. 

Suitors' Fee Fund, 116. 126 — Pre- 
sent amount of, 126 — Income for 
1849, 136 — Its liabilities, 138 -- 
Proposed liabilities, 139. 



Tenant right, Bennett v Duke of Bed- 
ford, 56 — Tenant right better than 
leases, 63 — Advantages of a good 
tenant right, 67 — Mr. Pusey's 
Landlord and Tenant Bill, 68. 

Trial by jury in America. See Code. 
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Transfer of land. S 
Truro (Lord> See Wilde. 
Trustee Act, 176. 



W. 

Wilde (Sir T.), formerly a solicitor, 
438— His call to the bar, 439 — 



Counsel to Queen Caroline, 439—' 
Serjeant at law, ib. — Enters Par- 
liament, ib, — Solicitor General, 
Attorney General, C. J. and Lord 
Chancellor, t6. — His qualifications 
for the Chancellorship, t6.~A lav 
reformer, ti6. 
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